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PREFACHE

THIz book embodies the snbstence of the lectures which [ deli-
vered in the University of Calcutta, as Tagore Professor for the
year 1907, and I greatly regret that there should bave heon so
much delay, dus fo ressons altogether personal tc myself, in the
publication of the book.

The first Chapler is intended to be introductory, and its
usefulness will, T trust, be apparent, especially with reference to
the topics discussed in Chapters XI to XIL. I ought to mention
$hat, in writing the carlier portion of the first Chapter, I derived
valuable suggestions from Mr. Macdonald’s excellent treatise on
Muhammadan Theology.

Chapters II to V contein an exposition of * Al-Usidl” or the
Science of Law, as developed by the Mubhammadan jurists ho-
tween the eighth and the fourteenth centuries of the Christian
Era, Mueh of this part of the book is practically a translation
of Sadru’sh-Shariat’s *Taudlh’ which was written sometime in
the fourteenth eentury and is recognized as a sbtandard work on
the subject. The other writings on Usil which I bave largely
consulted are Taftdzdnis’ 'Talwih’, which is a commentary on
*Taudih’, Pakbru'l-Taldm's * Al-Usil” and its eommentary * Kasgh-
fw'l-Tsrar’, ¢« Musullumu'th-Thabit®, by Muhibbullah ard its com-
mentaries by Bahrul Ulém and others, ¢ Atbagrir-wa’'t Tahbir’,
by Ibn Hammdim, ¢Naru'i-Aewar’, by Mullah Jiwan; *Jame’l-
Jowhmit', by Tajuddin Subki with its commentary by Al-Mghalli
and the gioss known as ¢ Al-Ayatu'l-Bayyingt ' and ¢ Al-Mukhtagar’
by Ibn Hajib with Q4df Udud’s commentary thereon.

In writing the remaining chapters I have not had the same
invaluable help of these eminent jurists, who did not think fi$
to pursue their investigutions beyond the [imits of the topics dealt
with in Chaptexs II to V. In Chapters VI to XII, I havo
endeavoured to explain the fundsmental theories and legal ideag ou
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which the different departments of the Muhammeadan syatem are
based and te set forbh the important principles which impart to
the Muhammeadan legal code, under iis several heads, ita peculiar
features. Thesc theortes and principles arc to be found inter-
spersed in such authoritative works on Mubammadan law ag the
Heddya’, the ¢Sharhu’l-Vighya' and others and also in  the
various frealises on Ustl, already mentioned. It is always diffieult
to know exactly where one should draw the line in referring fo
the rules of luw in illustrating tho general legal idens and rela-
tions which form the proper provinee of jurisprudence, and it
will be spen that I have relerred to such rules in somowhal profuse
datail. My reasons for doing so were two-fold; in the firgt place,
the jurisprudence I have had to denl with relates to one particular
gystem, and in the socond place, the Mubammadan law is so
seldom road with any care that [ felt I should not be justified in
counbing on the possession of that quantumm of knowledgo of its
rules which is uccessary for the purpese of following the dis-
cussions of the jurists, on the part of the ordinary student for
whose Dbencfit the Tagors Licctures were primarily instituted.

I ought to state shal throughout bthis treatise I have on.
deavoured to represent the ideas of Muhammadan jurists as neesu-
rately us possible, and as far as possiblo in their own language,
and at the same time to make their meaning quite cloar to thoso
who are only conversant with the wmodern {orms and modes of
logal oxpression. If I havo failed in my offort in either divection,
I would appeal especially to the indulgence of thoso scholars who
are familiar with the difliculty of translaling tho idess of a
tochnical and abstruse subjeci oxpressed in Arabie inio a modern
Eurepean language.

In spite of the shorteomings of this treabise, ) hope that it
will bo of some practieal use in helping those who aro desirous
of studying the Muhamiaden law, lo stody it as the subject of
o scientific system insiead of treating it, as is the habit, I am
afraid, of many lawyers in lIndia, as an arbitrary collection of
rules and dietn based on wo intelligible data. TFurther, [ venture
to think that the contributions made by the Mubammadan jurists
to legal thought will have a speciad interest to those who are
interested in the science of jurisprudence, baving regard nol only
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to the age in which those jurists lived, but the nature and the
difficulties of the task which thoy sct before themselves, namely,
to construet the science ol a system which is not only entircly
sell-contained, but in which law is an integral part of religion, so
thai Muhammadan Jurisprudence purports to be in fact a science
of man’s rights and dutics both spiritual and wsocial. [ may also
ho allowed to hope thut the bock will bo of some assistance to
thosc wha, though not dircetly intercsted in the study of law or
its science, wish to understand the trne basis and charaster of the
prineiples which ingpire and guide the lises and conduel of the
Muhammadans or, to be move aceurate, of the Sunn!{ Muhatnmadansg,
that is, the followers ol the four Schools of law specified in the
title, who form &he great bulk of the Muhammadan population of
the world.

In conclusion I wish to express my indebtedness fo the Rav.
Canonn Udward Sell, D.D., M.RAS, in charge of the S.P.C.K.
Press and Author of thoe * Faith of lsldm’, who was kind enough to
rovise the translitoration of the Arvabic words, and to Mesars,
8. Banganadhatysr, #.4A, n.IL, High Court Vakil, and P. Kundu
Panickar, 1.4, s, Advocate, who preparod the Index, tho Glos-
gary of Arabic words, the List of Original Authorities referrad to or
monbioned, the Table of Cascs, the Contonts and bhe Lirrata.

A. R.
Mapgas,

May 1, 1911.
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Muhammadan Jurisprudence
According to the Sunni Schools

CHAPTER I

JISTORY OF TIIE GROWTH OF THR
MUHAMMADAN LEGAL SYSTEM

Berork procecding to the study ol the subjoct, Muham- preliminary
madan Jurmsprudence according to the four Sunni observation
Ychnals of Law, I wish to draw altention to the
general features of the more important stages in the
growth of laws and of the science ol law among the
Muhammadans. [ will begin with a brief account of
the customs and usages that prevailed among the
Avabs at the time of the promulgation of Islém, for
such customs and usages form an infegral pard of the
history of the Islimic legal system. The Isldmic legal
system, as is well known, had ils origin in Arabia,
and has been developed by Arab jurists, and we should,
therefore, nuturally cxpeet to find on it the impress
of Arabia’s social history and of the Arab wind and
character. Moreover, it would not be corrvect fo suppose
that Isldm professed to repeal the entire customary law
of Arabia, and to replace it with a code of altogether
new laws. The fact is, the groundwork of the
Muhammadan legal system, like that of other legal
systems, is to be found in the customns and usages of
the people among whom it grew and developed.

The author of the *Heddya’ in establishing the
legality of parinership says: ¢Partnership is lawful
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beeause the Irophet found people practising it and con-
firmed them thercin.’! In commenting on this passage,
Ibn Hannndm remarks: *There is a clearer anthority
m favour of legality of partnevship than certain tradi-
tions, namely, continuons practice among men from
the timo of the DMophet; and thus there iz no need
for relying on any particular dicta’? The general
principle is thus expressed: ¢ We hold permissibility
to be the oviginal principle, and prohibition to be
equivalent to abrogatling, with veference to the interval
of time hetween Jesus Christ and the Prophet, when
Inwtulness was the original atfribute of human nction:
then the Trophet eame and  declared some acls Lo
be unlawiul, so that the rest remmined lawful and
permissible.”* The Muohammadan Code, in fact, in-
cludes many rules of pre-Islimic customary law which
bave heen embodied in it by oxpress or implicd
recognition,

SECTION I~—CUSTOMS AND TUSAGEHS OF THE ARARS
LETORE ISLAM

The constitution of Arab society, when the laws of
Islam came into force, was that of a people which had
not yet, generally speaking, completely lost its nomadic
habits and characteristics. The Arabs were divided
mto iribes and sub-tribes, and these lalter again into
families. They were often af hosiilitics with euch
other, and on such cccasions there was no recognized
usage or general public opinion restraining the actions
of the members of one trbe towards those of the
other. DBut for some time a number of tribes had
united together by compact for the purposes of offence
and defenee, and this had the ctfect of cnsuring peace
for a sufficicnt length of time o allow for the growth
of law. Such was specially the oase in lurge citics
like Mecca and Madina. Meeen, which was the place
of pilgrimage, contained a large and powerful popu-
lation, composed of several tribes bound together by

1+ Heddya ', volo v, p. 377,
2 ¢ Fathu'l-Quadir *, voL.v, p. 377,
3+ Tufsird-Ahmadi’, p. 18.



PRE-ISLAMIC CUSTOMS 3

ties of kinship and interest. These two cities and
some seaport towns were centres of busy trade, and
the merchandise of, at least, some parts of Asia passed
through them to Europe. We also find that marts
uged to be held at diiferent places almost the entire
year round., Desides the town populations there were
the Arabs of the desert known as the Bedouins.
They led a roving life, removing their tents as time
and opportunity oftered from place to place. liach of
these tribes had no doubt its own peculiar usages.
Our account is mostly concerned with customs that
prevaited among the inhabitants of the principal cities;
bub the genecral charucteristics of the customary law
of the populations of the fowns and of the desert
did not differ in essentials. Only the one tended to
a more settled form than the other. The bulk of the
Arab population were idolaters, but there were some
among them who had adopted Christianity, and some
were Magians in rveligion. A large and influential
community of Jews had for a long fime settled in
Madina with their own laws and usages. They were
algo found in southern Arabia.

The Arabs of Arabia at the time of the Prophet The Chief
had no certain constitution and nothing like a settled end his
form of governmuent, whatever might have been the functions
condition of things previously. Each tribe clected iis.
own_chief. He was generally a man who, by his no-
b:hty of blth, age and reputation.for wisdom, won
the confidence and respect of his fellow tribesmen,
His most important function was to represent his tribe
in its relations with the other fribes. Sometimes he
was assisted in the discharge of his dufies by u council
ol elders. Within the liniits of his tribe his orders and
decisions were enforced not by any fixed inachinery
at his disposal, for properly speaking there was no
constibuted State, but by the force of tribal opinion.
Sometimes it happened that the culpril belonged to
@ powerful family, snd his kinsinen would refuse to
sarrender him to the chief of the tribe for punish-
ment. That family would then break away and join
another fribe and become their Ahlé.f (sworn allies

‘_.ll‘,-..!) If the culprit escaped alive and took refuge
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with a rival tribe, he would bhe called Dakhil (a0
lit. one who has ocotered).

In Mecer, however, things were tending towards the
{ormation of & government., ‘The tribes that composed
the non-migratory population of that city had in their

Government custody the Ka'ba, which was u  place not only of

at Mecoca

What
happened
in the caze
ofan
oftence
commitied
by a
member

of one tribe
againget

a member
of another
tribe

pablic worship, but of many social and political
cecremonials,  The publie offices were divided among
the Lwelve principal tribes or fuwilies. Of these the
office of deciding disputes was delogated to one tribe
and used to be excrcised by its chief. The duty
incidental to another important ollicc was for the
chiet who held 1t to pay from his own pockel lines
and compensations for wrongs committed by any of
his tribesmen towards a member of another tribe.
Abd Bakr, who afterwards beenne the first Caliph
in Isliam, held this office for some time.

Tf a member of one tribe killed a member of
another tribe, no distinetion being made whether it
was wilful or otherwise, the heirs or chief of the
tribe of the deccased wore entitled to demand that
the offender should be given up to them to suffer
death. 13ut the matter might be compounded by
payment of a fine or compensation amounting 1o
g hundred camels. If the two tribes happened to be,
at amity with cach other, and the person accused
denied the charge, then, on a number of men be-
longing to his tribe pledging their oaths to his in-
nocence, the malter would be dropped. A case is
reported in * Al-Bukhar *' which is important as ilius-
trating the custom of the Arabs in this connexion.
A man of the family of Bany Hashim was hired by
a man called Khadish, belonging to another branch of
the tribe of Quraish, to go with him to Syria in
churge of his camels. On the wuay, because the hired
nan had given away a tether rope o a passer-by
withount his naster’s knowledge, the latter in rage
threw a stick at him which, happening to strike the
man in @ vifal part, caused his death. But before
he died, & man of Yaman happening to pass that

I Delhi edition, vol, i, p. 542,
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way, he requested him when he wrrived in Mccea
to tell Abu "I'dlib, the chief of his fanuly, how he
had been killed by his cmployer for the sake of
a tether rope.  When the employer afterwards retnrned
to Mecca, Abit Tdlib inguired of him what had hap-
peped to his man, and he said that he had sickened
on the way and died. Bubsequenily, however, the
man of Yaman who had been charged with the mes-
sage by the deceased, came o Mecea and communi-
cated the same to Abud 'I'alib.  The man who had
engaged the deceased was then making the circuni-
ambulation of the Ka'ba. A member of the fannly
of Banu Hashim went up to him and struck him
gaying : ‘You have killed one of our men’, bul Kha-
dish denied the charge. Abu ‘Tdlib next went up
to the man and said: ‘Choose at our hands one of
three things: if you wish, give a hundred camels for
the murder of our kinsman, or, if you wish, get fifty
of your tribesmen Lo swear that you have not kiiled
him. I you vefuse cither of these we will kill wvou
in his placc.’ DBut, sccording to Zubair-ibn Bakkdr,
Lboth the parties referred the coase to Walid ibnu'l-
Maghira who decided that fifty men of Banu Amir—
the family of the man charged should swear before
the Ka‘bha that Khadish had not killed the wman.
Khadish spoke to his kinsmen, and they said that they
would swear that he bhad not killed him. Then
a woman of Banu Hishim, who was married to a man of
Ranu Amir and had borne him a son, caiee Lo Abn
T4lib and requested him to accept huor son, as one of
the fifty and forgo his oath. Abit Talib acceded to
her request. Next a man of the family of the accused
person came to Aba Tilib and said: *You want fifty
men to swear in lisu of paywent of & hundred eamels,
so it comes to two camels for cvery man’s oath.
Take from roe two camels and do not insist on nmy
taking the oath at the place where ovaths arce taken.
Abu Tilib accepted the two camels, and forty-cight
men came and took the oath.
The procedure that used to be adopted when Procedure

a dispute or claim had to be decided was to call upon
the plaintiff to adduce proof in support of his claim.
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If he had no witnesses, the defendant, in case he
denied the charge, would be given the oath, and if he
took it he would be absolved thereby [rom all liahili-
tics.  Sometimes the parties would go to a diviner
and abide by his decision. If a suspected person was
a 8lave, torture was sometimes resorted fto in order
to extort a confussion,

Oaths formed an important part of the procedure
in settling a dispute. An ocath was held in great
reverence, not merely as an inducement fo speak the
truth, but was regarded in the nature of an ordeal
finally settling the dispntec. Much solemnity was
attached fo the ceremony of adwinistering it and
a place called Hatim (,2hs lit. one that destroys,

referring 6o the belief that o man taking a false oath
would be destroyed by the deities) was seb apurt just
outside the Ka'ba for this purpose. The exact form
of the oath is not known, but it appears that the
pre-Islimic Arabs used to swear by Ilubal their chief
deity, or by their ancestors, apd at the cnd of the
ceremony would throw down a whip or sandals or
3 bow us a token that thoy had taken a binding
oath.’

The principle of punishment for all erimes against
the person was retaliation commutable to a payment
of blood-money or compensation for the injury. If the
injury resulted in death, the loss caused was regarded
as a [oss to the tribe or family of the deceased, and it
was their right to demand satisfaction from the tribe
or the family of the offender. 'T'his wonld often assume
the form of Vendetta. We also find that the doctrine
relative positions of the families of the partics. It
a member of an inferior fribe killed & member of
a nobler tribe, the latter would exact the blood of two
men in lien of one, of a male in lieu of a female,
of a freeman in the place of a slave®

Among other forms of punishment that prevailed
among the Arabs, it appears that they used to cut off

1 «Qugtaldni’ (Bulaq edition), vol. vi, pp. 176, 182.
3 ¢ Pafsir-i-Ahmadi’, p. 57.
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the right hand of the thief. Among the Jews of
Mudina an adulterer used to be stoned to death if
he was poor, hut latterly they punished the adulterer,
rich or peor, by blackening his face and flogging himt!

The customes regulating the relations of the sexes Customs
and the status of the children, issne of such relations, Tegulating
were at the time of the establishment of Isldm uncer- ﬁitﬁ;@iﬁ‘
tain and in a state of transition. Side by side with the sexes
g regular form of mareiage, which fixed the relative
rights and obligations of the purtics and determincd
the staius ol the children, there fourivhed types of
sexual connexion under the name of marriage, which
ave instructive as velies of the different stnges through
which the Arabian society must have passed. It is
narrated that there were four kinds ol marriage in
vogue at the iime when the Isldmic laws came into
foree: {1} A form of mamiage which has been sanc-
tioned by Islam, namely, o man asks another for the
hand of the Jatter's ward or daughter, and then mar-
ries her by giving her a dower. (2} A cusfom accord-
ing to which o man would say to his wife:  Send
for 80 and so (naming a famons man) and have in-
tercourse with him.” The husband would then keep
away Irom her socicty until she had conceived by
the muan indieated, but after her pregnancy became
apparent, he would return to her. This originated
fromn a desire to securc noble secd. {3 A number of
men, less than ten, uwsed to go to o woman and have
sexunl connexion with her. If she conceived und
was dehvered of a child, she would send for then,
and they would be all bound to come. When they
came and assembled, the woman would address them
saving : < You know what has happened. T huve now
brought [orth a c¢hild. O so and so? (naming
whomsoever of them she chose), this is your son.”

The child would then be ascribed to him, and he
was not allowed to disclvim its paternity. (4) A
number of men uosed to visit & woman who would
not refuse any visitors. 'l'hese women were pros-
titutes and used to fix at the doors of their tents

14 Kashiu'l-Ghumma’, vol. i, pp, 103-6.
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8 flag as a sign of their calling. II a woman ol this
class conceived or brought forth a child, the men that
frequented her house would be assembled, and physiog-
nomists used to decide to whom the child belonged.!
Of the above, the first form of marriage must have
boen of the latest growth, and apparently it is a mere
contradiction in torms to call the rest examples of
forms of marriage. Tt admits of no doubt that the
Arabs used also to contract what has been called
& tomporary miarriage under the name of mut‘a (sixi%).
Tt is stated in the * Fatho'l-Qadic’?: * When a man
came to a village and he had no acqueintance there
(to take eare of his house), he would marry a2 woman
for as long as he thonght he would stay, so that she
would be his partner in bed and take care of his
house.’

In the regular lorm of marviage the fixing of mahr
( p) OF dower for the benciit of the wile was in vogue
among the pre-Isldmic Arabs. It formed a part of
the marriage contract, but in some cases the gnardian
of the girl used to take the dower himself? Whether
such an appropriation was a mere violation of the
ordinary usage, or whether it showed that dower was
originally the price paid for the bride to her parents,
and that the payment to her was but a later develop-
ment, can only be a mere matter of conjecture. At all
events, at the time of the DProphet, dower was regarded
as g principal term of the marriage contract and
the right of ihe wife. Its payment, in the event of
divorce or death of the hushand, was enforced by the
voice of public opinion, or by the power of the woman's
relatives, unless it had been paid at the time of the
nurriage. A deviee used ab times to be resorted fo
under the name of shighar (j2d) marriage ? in ordex
to deprive the wife of her dower. A man would give
his daughter or sister in marriage to another in con-
sideration ol the laiter giving his daughter or sister in

1« Kaghfu'l-Ghumnma ', vol. ii, p. &6,
? Vide vol. iii, p. 151,

3 Matsir-i-Ahmadf ", p. 226,

4 ¢ Kashin'l-Ghumma’, vol, #, p., 52.
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marringe to the former. In such o form of marriage
neither of the wives would get a dower.  Unchastily on
the part of the wile made her liable to the forfeiture
ol her dower and frequently a false charge used to be
brought against the wilfe by the husband, so that he
might get rnd of her without paying the dowert?
And wany a thne a divorced wife or a widow would
he cocrecd to give up her claim to dower or to restore
if, if it had been already paid.

Before Isldim o woman wuy nol a free agent In Woman
contracting marriage. 1t was the rvight oy ler {ather, not a free
brother, cousin or any other nmle gunrdian to give ';:jgent; i
her in moeringe, whether she was old or yvoung, widow arriage
or virgin to whomsocver he chose. Her consent was
of no momeat. There was oven a practice prova-
lont of naervying wormen by force. This often hap-
penod on the death of a wman lenving widows,  His
son or other heir wonld fimmediately cast a sheot of
cloth on cach of the widows (excepting his natural
noether), and this was a symbol that he had annexed
them i himnselt.  If a widow cscaped to her rela-
tives  Dbefore  the sheel was  thrown over her, tho
heirs of the deceased wouldt refnse to pay the dower.
This castom s deseribed s the inheriting a decensed
man's widows by his heirs, who, in such cases, would
divide them amony themselves Like goods.?

hare was no restrictlon as to the nunber of wives No
an Arab could take. The only limit was that immposed restriction

by his wieans, opportunity and inchinations.  Unre- *8tothe
.1'.' e lvor - whicl S e A by wsee w  number ot
stricled polygamy which was sanelione ¥ uh‘bgtl., WHS s
umiversally  prevalent. This was exclusive ol the

number of slave-givls which a man might possess®

The limits of relationship  within which 1uarvinge Ppohibited
was prohibited were narrow and defined only by close degrees
degrees of consanguinity.

There can bo no doubl that an Arab could not
marry his mother, grandmother, sister, daughter or
orand-doughter, and perhaps he was nob allowed to

1 Malsiv-i-Alnmadi ', p. 257,
# Thid.,, p. @56,
3¢ Washlu'l-Glhumma *, vol. ii, pp. bl-G,
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marry his aunt, or niece. Bui those among them
that followed the Magian religion could marry their
own daughters and sisters. An Arab was permitted
to take as his wife his step-mother, cousin, wife’s sisters,
and conld combine in murriage two sisters or a woman
and her nicce. 1t is doubtlul whether he could
marry his mother-in-inw or step-daughter.!
Unrestrained as an Arab was in the number of his
wives, he was likewise absolutely [ree to relense himself
from the marital tie. Mis power in this connexion
was absolute, and he was not requived or expected to
assign any reason lor its excreise, nor was he under the
necessity of observing any particular proceduore. The
word commonly used for this purpose was taliq (k).
It depended upon his diserction whether he would dis-
solve the marriage absolutely and thus set the woman
free to matry again or not. Ie mighi, if he 50 chose,
revoke the divoree and reswme mavital connexion.
Somctimes an Arab would pronounce talig ten timos
and take his wife back and again divorce her and then
take her back and so on? The wife in such a predica-
ment was entirely at ihe merey of the husband and
would not know whoen she was free,  Sometimes ihe
husband would renounce his wifs by means of what
was called s suspensory divorce This procedure did
not dissolve the marriage, but it only cnabled the
husband to refuse to live with his wife, while the
latter was not at hberty to wmarry again.  Another
form of diverce in use among the Arabs was 114 (sl1),
the husband sweoring that he would have nothing fo
do with his wife! According to some, such an oath
had the effect of causing wn instant separation, but
others say that it was regarded as a suspensory divorce.
Somelimes when an Arab wanted to divorce his wife,
he would say that she was like fthe back of his
mother. This would have the coffect of an irrevo-

1 Hee W. Roberison Smith’s ‘Kinskip and Marviage in early
Arabia’, p. 1G4,

# ¢ Tafsic-i-Ahmadi’, p. 130.

& Thbid., p. 121,

4 1bid., p. 122.
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cable divoree and was known as zihdr ()'-ar'@') (from zahr Zihar
back).!

The wife among the Arabs had no corresponding
right to release herself from the bond of marrisge.

But her pavents by a [riendly arrangement with the
hushand could obtain a separation by returning the
dower if it had been pald or by agrecing to forge it

if not paid. Such an arrangement was called khula® khula
(‘.:1_{.) lit. stripping, awd by it the marriage tic
would be absolutely dissolved.

A woman if absolutely separated by tuldqg, zihir, Effect of
il or klud might remarry, but she could not do se divorce
until smne time, called the period ol ‘iddat (332), had Iddat
clapsed.  This precaution was evidently observed in the
interest of the child that night be in the womb. But
an Arab before Isldm would sometimes divoree his
pregnant wife, and she would under an agrecmoent with
hil be taken over in warrisge by another, On the
death of the husband the period of ‘iddat was one
year,

The status of o child was deteriined not merely by Legitimacy
marriage, bul also as may be gathered from what has
preceded by other forins of sexual relations. Regard-
ing the issue of » regular forn of marriage no doubt
wus entertained as lo the cstablishinent of the descent
of the child from the husband of its mother. In the
other cases, as we have seen, it was the right of the
mother of the chitd to athhate it to any onc with
whom she had scxual connexion.

1‘:\d.optiou znuonp;ll;he? {\rqbs was ulso in vogue 48 a Ghild by
legitimate mode of affilintion. Whether any form of adoption
ceremony was obscerved at the time of adoption is not
known, bub it scems that it was generally elfvcted by
g contract with the puarents of the boy. The right to
adopt was not based on any fietion, and it was not
restricted by any condition as to the age of the adopted
child, or the absence of g natwral born son to the
adoptive father. The adopted son passed info the
family of hig adopter and nssumed his name, and his

1 ¢ Tafsfr--Ahmadi’, p. 160,
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righls and disabilities were the same as those of
a natural born son.

In proportion to his eagerness to have a gson, an
Arab father regarded the birth of a daughter as a
calamity, partly at least because of the degraded status
of women. Iven in the time of the Prophet female
infanticide was prevalent, and wmany fathers nsed to
bury their daughters alive as soon as horn.

The property of an Arab generally speaking was of
a simple deseription.  Camels, cattle, tents, clothes and
a few utensils usually composed the bulk of his posses-
sions. The use of money had been known to him for
gsome time, and slaves were a common and valunable
form of property. In towns there were properly built
houses and shops, and land had valuc. Proprietorship
was Individual, and the principle of a joint family,
with reference to the holding of property, was un.
known. No distinction was ruade between ancestral
and self-scquired moveable and immovesble property.
Except the places of worship there was hardly any
public property.

With the exception of a slave who himself was the
property of his master, the Arab customary law rceog-
nized the right of every one to hold property. Though
a woman, ag we shall sec, was debarved from inheriting,
she was under no disability in the matter of owning
property. Anything that she might receive from her
husband as dower or by gift from him or her parents
and reiatives was absolutely hers. Sometimes women
acquired riches by trade and commerce and some of
them were owners of land and houses. But neither
the person nor possessions of a woman were safe
unless she was under the protection ol her parents or
some male relatives or her husband. If her protector
proved rapacious or dishonest, she hardly had any
remedy.

The position of an infant or a nor compos mentis was
still worse, and the customary law of the Arabs pro-
vided no profection to him from the dishonesty of his
guardian.

1 ¢ Tafslr-i-Ahmadi °, p. 610.
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An Arab owner had absolute power of disposul Power of

over his property. He could, by an acl dnter vivos, d1enation
alienate his cntire interest by a sale or gift or only Different
a partial or limited interest by lending, pledging or forms
leaging, Under the name of sale he enjoyed a perfect of sale
freedom of contract. Some of these transactions were
purely speculative and even of a gambling nature.
The following list of the different kinds of sale! in
vogue among the pre-Islimic Arabs will furnish a
clue to many of the principles of transfer of property
cstablished by the Muhammadan jurispradence :—

1. Sale of goods for goods (Mugdyada &4a)iz),
being an cxchange or barter,

2. Bale of goods for money (Bai® pu), a form of
gale commonly in use.

3. Sale of money for money (Jarf ‘.._1).\;-), o money-
changing.

4. SBale in which the price was paid in advance,
the article Lo be delivered on a fufure date: this sale
was called Salam ( r,lm).

5. Bale with an option to revoke.
6. An absolute or irrevocable sale.
7. Bale of goods, the price to be paid in future.

#. Murdbaha (‘:_\.,-5.’0), a transaction in which the
vendor sells the article for the cost price wnd certain
stated profits.

9. At-Tauwaliya (X.:d;di), gale at the cost priece.

10, Wadf! (E:*“.é;)’ sale at less than cost price.

11. Musiwama (s.oywse), sale by bargaining.

12, Bale by throwing a stone (}g.’?,'rs'uiﬂg =)
several pieces of cloth, for instance, being exposed for
sale, the bLuyer throws a stone and whichever piece

it falls mpon becomes the property of the buyer,
neither party having the option of revoking the sale.

1 ¢ Hiddya] and ‘ Fathu'l-Qudir' {Egyptian edition), vol. vi, pp. 40-55 ;
and ¢ Kashin'l-Ghumma’, vol. ii, pp. 6-7.
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13. Muldmsasa (xw.ods), in this form of sale the
barguin wag concluded by the buyer touching the goods
which at once became his property whether the vendor
agreed to the price or not.

14, Mundbadha (3dsli%), a sale in which the shop-
keeper would throw an article towards the mtending
bnyer, this having the effect of comapleting the sale.

15, Muzdabana (acj:gi)-.%), gale of dates on a tree in
consideration for plucked dates.

16. Mubhdgala (ailg%), sale of wheat in the ears
ot of u foetus in the womb.

17. Muduula or Bai'n’l-wald (3y) e3) 5 10 this form
of sale the vendor of the article says to the buyer,
‘I scll you for the debt which I cwe you on condifion
that when I repay the debt you will give back the
article to me.” 'The buyer, however, could not make
use of the article without the vendor’s permission.

18, A form of sale calied * two-bargains-in-one’
in which the condition was that the buyer should
scll the article back to the vendor within a stated
period.

19. *Urbin (u))?)é); in this sale the purchaser pays
& portion of the price to the vendor stipulating that,
if he approved of the article, he wonld pay the
balanee, otherwise he would return it, and the amount
paid by him would he forfeited.

20. A sale in which the subject-matter was not in
possession of the vendor at the time of the contract,
but which he was to securc afterwurds in order to
ful#il the contract.

A lease of land used to be granted generslly for
the terin of a year, but sometimes though rarely for
two or three years. 'There is no record of a lease for
@ long term. The rent was paid either in money or
part of the produce or wheat. Somelimes it used to
be a condition of thc lease that the lessor should
supply the sced for cultivation, and sometimes that
it should be supplied by the lessee. Of the former
the tenure wag called mukhébara (i)_:t;'gg) and of the

latter muzdra‘a (4z)i%). Sometimes the stipulation
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used to be that the lessee should cultivate the land
with sced found by himsclf, and the lessor would have
for his share the crops that would grow en the portion
adjoining the stream or on some other specificd plot.
The Arabs also used to farm out the {ruit trees.?

The Arabs used to lend out money on intercst, Loans
and at least among the Jews of Madina usury was Tiba or
rampant under the name of rib4g (})g)).’ Loans of *°%Y
articles by way of accommodation were designated
“driya (& ,le), the borrower in this form of . contrach
enjoying the use and income without consuming or
disposing of the substsnce.

An Arab's capacily to dispose of his property by Testamentary

will was as [ull as his power to deal with it by acts dispositions
inter wvivos. He was not limited in making testa- of property
mentary dispositions to any proportion of his pos-
sesgions, nor fo any puarticular deseription of property.
He could make the bequest in lavour of any one he
chose, and there was nothing to prevent him from
giving away his entire property to some rich siranger,
leaving his own children, parents and kindred in
want. Or if he chose he might give preference to
onc heir to the exclusion of the others?

On the death of an Arab his possessions, such as Succession
had not been disposcd of, devolved on his male heirs  end
capable of bearing arms, all females and minors heing iBheritance
excluded.* The heirship was determined by consan-
guiniby, adoption or compact. I'he first class consisted
of song, grandsons, father, grandfather, brothers, cousins,
uncles and nephews. The sons by adoption stood on
the same footing as nafural-born sons, The third
class of heirs arosc out of the custom by which two
Arabs uscd to cnter into a contract that, on the death
of one of them, the surviving party to the contract
would be an heir to the doceased or receive a corfaln
fixed amount out of the estate. The shares of the

L An-Nawhwi’s Commentary on * Sahil of Muslim * {Bulag edition)
vol, vi, pp. 401 and 405-7.

2 At-Tafsfrw’l- Kab{r ' (Bgyptian odition) vol. ii, p. 357,

3 ¢ Tafuir-i- Abmad{’, pp. GO-1.

1 1bid., pp. 234-5.
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different heirs in the heritable estate were not fixed,
and it 8 not easy o ascortain what was the order
of succession among them, il any., It appears that
the chiel of a tribe used to divide Lhe cslate of &
deceased person among the vecopnized heirs, and pos-
sibly the shares allotted varied accovding to the circum-
stances, 1T there woerc grown-up sons they probu-
bly cxeluded daughiers; wives, sisters and mother did
nut inherit at all, bui the cstate was considercd liable
for the payment of the widow’s dower, and among
some {ribes at least for her wainbenance.

SKUTION TT.—LAW AND THI SCTENGHE OF JURISPRUDENCE
AIMINR TITE PROMULGATION OF 1SLAM

Buch brictly was the state of Arabin’s social e whoen
Mubhanuuad, himscll an Avab belonging to a prominent
family of ithe tribe of Queaish, began to promulgate
the principles of Isldm. We now pass (ropy the stage
of anconscious cvolution of luws by the customs and
usages of a people to that of conscions liw-making,
always a mosl important step in the progress of con-
munities.  Bul Mubhanimad preached Isliin not merely

for the municipal government of the Arabs, but fov

the gaidance of men's lives gonerally.  In other words
he propounded the principles ol municipal law as an

The history of Muhammadan law subsequently to
the promulgation of Islim and of the Muhammadan
logal seience s divisible into four dislinct  periods.
The first period commenced with the Tlijrat or retire-
ment_of the Prophet to Madina (a.n. 622) and ended
with his death (a.p. 632). This has been rightly
called the legislative poviod’ of Tslam when laws
wore cnacted by the divine legislator and promulgated
in the words of the Quridn, or by tho precepts of
Muhammad, These are the texts upon which as
their foundation the superstructure of the four Bunni
Bchools has boon constructed.

The second period oxtends from the date of the
Prophet’s death to the foundation of different schools
of jurisprudence, and would cover, roughly speaking, the
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time of the Companions of the Prophet (Ashadb)

and their successors {Tabi'un). It was an age as has

been observed mainly of collection.and of interpreta-

tion and extension of laws by collective deliberations. bt
" The third period was marked by a theorctical and

scientific htlld\f of the law and rcllumn and it was

then that the four Sunni Schools of jurisprudence were

cstablished. It commmenced about the bepinning of the

sceond cenfury of the Ijra and practically ended

with the third century.

Hinee then there has been no 1m|(=p€'nd€'11t e\(pomtl(m
of Muhammadan law, and jurists have been engaged
within the Hwits of cach School to develop the work
of its founders. This may he called the fourth pericd
in the history of Mubhaninadan Iaw and cannot properly
be said $0 have yot come to an end. An elaborate
classification bhas been made of the Jurists of this period
and their work, hut it will be more appropriate to deal
with thal question in any detail in connexion with
the doctrine of taglid}

Qur'an is the name of the collection of those reve- The first

lations which were made to Mubammad when be was period
vested with the office of the Prophet and Messenger The Quran
of God. The revelations were made in God's own
words as containing His wishes and commands. [ts
text which existed from eternity was communicated
fromn time to time in pieccs called 4ydt or verses.
Many of the verses laying down rnles of law were
revealed with reference to eases which actually arose.
Sometimes God m IIis wisdom repealed some pre-
vious injunctions, and laid down others in their stead
more snitable to the needs of men.

The other sources of the ordinances of God, during The precepts
the Iifetime of the Prophet, were his Rrecepts or
Ahddith. Often questions arose for decision, for the
solution of which no direct revelation was fortheom-
ing, or certain points had to be explained and made
clear. The pronouncements made by the Prophet on
all such occasions are known as Ahddith or pre-
cepts, and are regarded as of sacred -authority. His

i gi od by

1 See post, Ijtihéd and Taqld.
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dicta in all matters of law and religion were inspired
and suggested by God, thongh ecxpressed in his own
words, while the Qur'dnic texts were God's, both in
language and thought. The Trophet’s precepts and
usages were lkewise guided by God, and, in the
same way as the texts of the Qur'an, furnished an
index of what was right and lawful. His approval
or disapproval was semetimes Implied [rom his conduct.
I, [or instance, a certain usage or course of action
was followed by the Musiims within his knowledge,
and the Prophet expressed no disapproval thereof, il
legality was presumed. Similarly, if the Prophet studi-
cusly avolded a certain course of conduet, it has to he
presumed that he disapproved it.

‘When the Prophet died in June a. p. 632, the eleventh
year of the IIijra, the task of the spiritual and worldly
government of the Mnhammadan commonwealth de-
volved on his Cowmpanions, and a new cra commenced
1n the history of Muhammadan jurisprudence. e
being the last of the prophets, there was no longer any
one through whom God could promulgate ITis wishes
and commands for the gunidance of the Musiims, The
divine Book and the precepts and the precedents of the
Prophet were, howoever, still left for veferenec and
instruction. If a text of the Qur'dn or pronouncement
of the Prophet covered a point, or if the Prophet had
decided a similar case, there could be no difticulty.  But
fresh facts and new circumstances often arose for which
no provision had been made, specially as the affairs of
the community became more complex with the growth
of empire. In the absence of authority, the Companions
had to guide themselves by the lLight of their reason,
having in regard thosc usages of the community which
had not been condemmned by the Drophet. Those who
were associated with the Propbet as his Companions,
and often shared his counsels, must have known, as if
by instinct, the policy of Tslimic law, and whether s
particular rule or decision was in harmony with its
principles. It is presumed, therefore, that an agreement
among the Companions in a particular view vounched
for its absolute moundness, and oven their isolated
opinions are regarded as of high authority.
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The first and the most momentous problem that the BElection
community had to solve on the Prophet’s death wag ©f the
that of finding a successor to him as the head of the crpigt o
Muhammadan Commonwealth. Over this question the chiefof the
Muhammadan world has since then divided itsclf into commurity
two hostile factions, the Shi‘ahs who assert that the
Imimate or Caliphate should have continued in the
family of the DProphet, and the rest of the Mubham-
madans who support the right of the communibty

(Jamd‘t izles) to elect the chief. At the time of the

Prophet's death, however, the claims of *All according
to wccepted history were not openly put forward, and
Abd Bakr was clected the fivst Caliph. He wus the
head of the State, and as Im4am he led the Friday
prayers, He was no doubt in his capacity of Caliph
the chicf exceutive authority, but he had no sovereign
power mor any roya! prevogative. He was simply the
principal magistrate to carry out the injunctions of
the Qur'dn, and the ordinances of the Prophet. He
had no legislative functions, for Gred alone is the legis-
lator in Tsldm.

As the Muhammadan community was to be gov- Collection
erned in the nain on the principles already laid ofthe
down for the purpose, the necessity of collecting
the verses of the Qur'dn and the precepts snd prece-
dents of the Prophet forced ifself upon the atfention
of the early Muslims. The texts of the Qur'dn dur-
ing the lifetime of the Prephet hud been preserved,
either in the memories of his companions, or by being
inscribed on bones, date-leaves and tablets of stone.
In an expedition against the impostor Musailima, a
large number of the reciters of the Qur'an (Qarrd’ ﬁﬁ}i),
were slain, and at the suggestion of ‘Urmar, Abd Bakr
had the divine Book collected. Zaid, who used to be
constantly with the DProphet and often acted as his
amanuensis, was employed at this task which he
accomplished between a.H. 11 and 14. But several
different versions and readings of this edition soon
crept into use, and ‘Uthmédn, the third Caliph, per-
ceiving the need for a correct version again wutilized
the services of Zaid in revising the first edition. On
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the revision being completed, ‘Uthmdn caused all the
remaining editions to be destroyed, and it is due to
this fact that at the present day only one aunthentic
and uniform text Is in use throughout the Muslim
world.

The sayings and decisions of the Prophet were not,
however, collected by the authority of the State as
was done In the case of the Qur'dn. 'What the veason

by authority wias can only he conjectured. Their collection was

of the
State

Traditionists

and
Jjurists

Madina
and
Kufa

left to the piety and privale cnterprise of the Muham-
madans. Meu who werc most lenrned in the traditions
soon gathered round them an  increasing band of
students cager to learn und store up every saying of
the Prophet. Tt secms that this vory zeal gave rise
to many a false and inaccurate tradition, for *Umar,
during his Caliphate, discouraged amd even stoppoed
for some {ime the reporting of traditions. DBut his
action had only a temporary effect, and the study of
traditions continued with the progress of time to be
pursued with all the greater vigour.

All traditionists, however, were not necessarily jurists.
Among those who, by their lecarning and aptitude in
deducing rules of secular and canon law, acquired emi-
nence among the Cowmpunions of the Prophet, the names
of ‘All, “Umar, Ibn ‘Umar, IThn Mas'ad and Ibn ‘Abbds
stand out most prominent, and many inportant princi-
ples of Muhammadan jnrisprudence are based on their
opinion. 1bn Mas‘d for o long time gave lectures
in Hadith and law at Kuafa, while other jurists and
traditionists carricd on the work of teaching at Madlna.
These two places, especially the latter, continued for
a long time to be the seabs of sacred learning. Of
Ibn Mas‘td’s pupils the names of Al-qama and Aswad
are best known. Al-qama occupied the professorial
seat, and when the latter died he was succeeded by
Aswad. On Aswad’s death the mantle of the teacher
fell on the shoulders of the famous Ibrikim an-
Nakha', who was known as ‘ the jurist of ‘Irdq’. Ibrd-
him is reported to have made a collection of the
principles of law that had been hitherto cstablished,
and Hammid, under whom Abt Hanifs afterwards
studied jurisprudcnce, had a copy of this collection.
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The study of the traditions was the especial feature
of the Madinite school, though it Is not to be sup-
posed that other jurisls in any way overlooked or
minimized the importance of this subject which is onc
of the fundamental sonrces of law. A jurist inust
be learned in the traditions, though every traditionist
was not & jurist. The mode of teaching the traditions
was like this. The teacher or reciter used 1o call out
from his seat: ‘ It was velated to me by so and so,
to whom 1t waz related by so and so . . . that the
Prophet of God said this.... " The students would
then take down word by word the tradition, as well
as the chain of authorities with which it was prefaced.
This statement of authorities was called asndd (sliul),
and ag time receded from the age of the Prophet, the
chain of narrators necessarily lengthened.

For some time after the death ol the FProphet no Administration
(Qadi was appointed, and Abt Bakr himself adininis- of justice
tgred justice as the Frophet bhaud done  before him.gﬁie;{);};e
But when the political affairs of the community Caliphs
increascd and pressed upon his fime, he delegated his
judicial functions to ‘Umar. Ab Bakr was the first
to establish a prison-honse for the malefactors, 1His
suceessor ‘Umar appointed the first Qadi, and he en-
forced the principle that the majosty of law was supreme,
and that the administration of justice ust be above
tlie suspicion of subservience to cxecutive authority. e
had once a lawsult against o Jew, and both of them
went to the Qadi who, on seeing the Caliph, rvose in his
scat out of deference. ‘Umar considered thiy to be
such an unpardonable weakness on his part that he
dismissed him from office. It does not, however, appear
thut during ‘Umar’s time the power and jurisdiction
of the QQadi were properly delined, or that any distinet
machinery was provided for the execution of decrces
and sentences,  But by the time of ‘Alf, who like ‘Umar
was noted as a jurist, the jurisdiction of the Q4di and
the legal procedure appear to have acquired a greater
fixity and certainty. He was assassinated in A.m. 40,
and this brought to a close the age of ‘the rightly-

guided Caliphs (w“&;}bﬂ slaladhy.  This period, fromn the
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point of view of jurisprudence, was characterized hy a
close adherence to the spixit of the ordinances of Islédm.
Law was administered cither by the head of the State
and the Church, or under his dircet supervision. The
boundarics of Isldam expanded with growing rapidity,
and 1t cawme inio contact with the faws and customs of
the different subject nations. The first four Caliphs
were men of action and experience of the world, and law
in their hands, while it was not separated from religion,
became imbued with principles of practical application.

The first act of the Umaiyad dynasty, their successors,
wag to romove the seat of the Caliphate to Damascas,
outside the limits of Arabia Proper. Though they
were at the head of the State as Caliphs, they were not
generally speaking noted for their knowledge of the
sacred laws. A bright exception must, however, be made
in favour of ‘Umar tbn ‘Abdi’l-*Aziz, who was remark-
able not only for his rigid piety, but also for his ex-
tensive knowledge of the law and the traditions. There
are many traditions which rest upon his authority.
The Qddi still administered justice, but Jaw during the

Commencement reign of the Umaiyads grew and developed only in
of the study of the lecture rooms of the professors, who did not come

law ag a
gcience

Its encour-
agement by
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into contact with the practical concerns of the admin-
istration of justice. The zeal, howcever, for the sbudy
of law did not abate, and during the latter days of the
Umaiyads it was largely influenced, at least in *Irdg
and Mesopotamia, by the vecently introduced sciences
of divinity and scholastic logic. 1t is in this newly
awakened scientific spirit that we must seek the begin-
uning of the science of Muhaminadan jurisprudence. 'T'he
distingtion of first classifying the laws under different
subjects, of introducing the use of technical phraseol-
ogy, and of arranging the different sources of law is
ascribed by some to Wisil ibn ‘Atd, the foundcer of the
Mu'tazila sect.

With the fall of the house of the Umaiyads and
the accession of the ‘Abbsdsides to power, in A.H.
182, a new impetus was given to the study of juris-
prudence. The ‘Abbdside Caliphs loved to patronize
learning and extended special encouragement io the
jurists, partly it may be from political motives.
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Baghdad their capital became the centre of culture
and attracted jurists and traditionists from Hijdz,
Syria, Mesopotamia and other parts of the empire.
The ¢ Abbdside Caliphs appointed as Qadis men noted
for thew lcarning and legal acumen, and gave them
handsome salaries and a high place of digmity in the
State.

During this period, thongh for a short while, Muham- Was
madan law onee more, as in the age of the Com.Mubammadan
pa.ni.ons, cate into contact with the practicul f:oncernsgﬁgigzzggnce
of life, and the stady of the Greek and perhaps Roman by the
literatures and sciences also came into considerable Roman
vogue about this tirne. To the students of comparagive JUrisprudence d
jurisprudence it must be interesting to note the points
of resemblance between the rules of the Muhammadan
and the Roman Juws and the theories of their re-
spective jurisprudence, but wsince the Muhammadan
jurists themselves make no allusion to the Koman
system, and their theories exclude its vecogmition as a
factor in moulding the Muhammaden system, it is
difficult to determine with any degree of certainty the
extent of the obligations, if any, of the Muhammadan
jurists to the Homan jurists.

It was during the reign of the ‘Abbdsides that the The third
four Bunni Schooly of law, with whose jurisprudence period
we are now concerned, were founded. The principles Foundation
of these four Schools are substantially the same, and g}f;he 1Sunni
they differ [romn each other merely in matters of Ofla?is
detail. They are classed together in contradistinction
to the only other important existing school of law
among the Muhammadans, namely, the Shi‘ah school,
though the differences even between the Shi*ahs and
the Sunnis centre more rvound questions velating to
political events of the past, rather than to any
general principles of law or jurisprudence. 'We are
not, however, called upon to deal with the legal
system of the Shi‘ah School.

Abnt Hanifa an-Nw'man ibn Thdbit, commonly known Abu Hanifa
a5 Imdm Abd Hanifa, the founder of the most im-
portant of the Sunni schools, was born in the year A, 1.

80, during the time of the Umaiyad Caliph, *‘Abdu’l-
Milik, and died at an advanced age, eighteen years
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after the ‘Abbdsides came to powsr. " He first studied
scholastic divinity, but scon abandoned it in favour of
jurisprudence. He attended the lectures of Ja‘far
ag-Sadiq and of Hammad, the first of whom, a de-
scendant of the Prophet, was noted for his great
learning and piety, and is regarded as an Immdm of
the Shi‘ah School. The latter, as alrcady stated, was
a disciple of Tbrdhimi un-Nukha't and enjoyed high
reputation as a jurist. The traditionists from whom
he heard tradifions werc Ash-SBha'bi, (Qatddah, Al-
A‘mash, and other men of eminence in that branch
of learning. ALG Hanffa was endowed with talents
of an excepiional nature and had the true lawyer's
gift of detecting niee distinetions. He possessed re-
markable powers of reasoning and dedunction, which,
eotnbined with the resonrces of a retentive memory
and a clear understanding, brought him into rapid
prominence as a master of jurisprudence. Men flocked
to his lectuves, and among his pupils the names of
Ab Yusdf, Mnhammad and Zufar are intimately
connected with the science of Muhammadan law.
The teachings of Abd Hanifa acquired for him the
title of ‘upholder of private judgement’ (‘-f!}H dzf:),
and his School of Law was distinguished by that
epithet. There can be no doubt that he was con-
gidered by his contemporaries Lo rely less upon the
traditions in arriving at legal conclusions and more
npon deductions than the other jurists. In [act in his
time, it must be roted, the jurists were breadly
divided into two classes: those of Hijdz or Arabia
Proper who were called ‘the upholders of the tradi-

tions ((.;"_,\,_J't.k;_\” J.mﬁ and those of ‘Irdq who were

known as ‘ upholders of private opinion’. It would nob
however be correct to suppose that Abu Hanifa lacked
a sufficient knowledge of the traditions, or that he did
not regard them as o legitimate source of laws., Thn
Khaldtn observes: ¢ Some prejudiced men say that
some of the Imamy had a scanty knowledge of the tradi-
tions, and that is the reason why they have reported so
few of them. This cannot be true regarding the great
Iméms, because the law is based on the Qur'dn and
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the Sunna (i.e. Traditions), and it is a duty incumbent
on them to seek out the traditions. Hnt sowe among
them accept only & smull number of traditions, hecause
of the severity of the tests they apply.’' In sifting
the fraditions Abi Hanifa was undoubtedly more
strict than the others, and the tests that he applied
to them resulted in excluding many traditions which
the people geperally accepted as genuine. IFFurther,
the principles that he laid down confined within a
narrow compass the traditions from which a rule of
law might be legitimately dednced. It ir said that
he felt justified in sacting upon cighteen fraditions
only out of the great mass that was then in vogue.

But his chief work lay in formulating the theories Qiyas or
and principles of jurispradence, and he was in fact the 28nalogical
founder of the Mulammadan science of law as we deduction
find it. He was the flrst to give prominence to the
doctrine of Qiyds or analogical dedunction, though,
as o principle of law, it was undoubtedly in practical
operation before his time. He, however, assigned
a distinctive name and prominent position to the Istibsan or
principle by which, in Muhaummadan jurisprudence,juristic
the theory of law is modified in its application to 84%iY
actual fuets, calling 1t jstihsdn (w'.wg':wi lit. preference),
which bears in many points remarkable resemblance
to the doctrines of cquity. An example will best itlus-
trate the rospective operation of the doctrine of Qiyis
and of 1stihsn. A contract of the nature of sale
according o the Muhammadan law in order $o he
valid requires that the subject-matter must be in exist-
ence at the time of the contract.  Arguing analogically
% confract with a manufacturcr or artisun that he is
to supply goods of a particular description for a
specified price would he invalid. The principle of
istihsdn, however, infervenes and establishes the legality
of such a transaction on the ground of necessity
based on the universal practice of mankind. Abu
Hanifa also extended the doctrine of Ijmd’ ({consensus
of opinion) beyond what many of the contemporaries
were willing to concede. Some were of opinion that

1 +Tbn Khaldin® {Belaq edition), vol. i, p. 371.
4
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the validity of Tjma‘ (5"4?1) as a source of laws
should be confined to the companions of the DProphet
and others would extend it fo their successors, but no
further. Abd Hanifa affirmed its validity in every
age. He also recognized the authority of local customs
and usages (el 3 é) as guiding the application of
Inw. It is laid down in Al-Ashbdh wa'n-Nadhaiv: '
* Many decisions of law are based on usage or custom,
so much g0 that it has been taken as a principle of
law.” The Qurin and the precepts of the Prophet
were with him as with all other jurists, the primacy
sources, Ijma‘ coming next to them, and analogy,
juristic preference and local customs being regarded
merely a8 secondary sources,

In the work which Abt Hanifa did in the domain
of jurisprudence, he was nssisted by many able dis-
ciples, some of whom have already beun mentioned.
He also instituted, it is said. & commibtes consisting
of forty men fromm among his principal diseiples for
the codification of the laws. Of this committee Yahyd

ofthelawsby jbn Abi Zaid, Hafs ibn Ghiyath, Aba Yusaf, D4ad

Abu Hanifa
and hig
disciples,
and their
works

at-Tdi, Habban and Mandal were men of great repnta-
tion as traditionists, Zufar was noted for his power
of deducing rules of law wnd Qdsim ibn Nu‘fm
and Muhammad woere great Arvabic scholars.  The
comuittee used to discuss any practical and theo-
refical guestion that arcse or suggested itself, and the
conclusions which they agreed upon after a full and
frece debate were duly recorded. [t took thirty years
for the code to be completed, but cach part as it was
finished was circulated broadeast, The entire code,
however, has now been lost, an irreparable loss no
doubt to the cawse of Mubsmmadan jurisprudence.
‘With the exception of his contributions te this code, it
is doubtful whether Abd Hanifn wrote any other book,
for ‘Figh-i-Akbar’ commonly attributed to him is
not considered by some well-informed authorities to
be his production. We have, however, a small col-
lection of fraditions based on hig authority and called
¢ Mugnadun'l-Imdm Abt Hanifa’ and a letter which he

1 Lucknow edition, p. 116,
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wrote for the instruction and guidance of his disciple
Abf Yusiaf in his oftice of Q4di is still in existence.
Abi Yustf, who for a long time acted as the chief
Q4di of Baghdad, enjoyed the confidence of his teacher
and was held by him in great esteem for hie talents,
learning and knowledge of the world, and many
a principle of practical application in Hanafl law may
be traced to his influence. Muhammad, the other well-
known disciple of Abu Ilanifa, was a copius writer,
but only some of his books are available. Abu Hanita
was offered the ofiice of Qddi, and because he refused
to accept it on conscientions grounds, Ibn Hubaira, the
Governor of Kuafa, had himm flogged.  AlL-Manstir af
last cast him into prison, oslensibly for the same
reason, and there the great jurist expwed, having
been, as believed, poisoned at the Instance of the
Caliph. He was held in such esteem that his funeral
prayers, 1t is reported, were sald lor ten days, and
on each day about fifty thousand people attended.
The Muhammadans of India, Afghanistan and Turkey
are mostly Hanaffs, and the followers of his School
are also largely found in Kgypt, Arabia and China,
The age of Abd Hanifa was the age of jurists. Malik
At Madina, the city where Lhe Prophet fulfilled his
mission and died, a great jurist arose in the person
of Mdlilz ibn Anas. We have seen that ever since the
death of the Prophet, that sacred city continued to be
regarded as the home of traditionary learning. Milik
was born in A, 2. 95, at Madina, and there he studied
and taught and did all his work. In his time he was
looked up to as the highest authority in Hadith, and
his fame in this respect has not suffered by the lapse
of time. He was not only a traditionist but a
jurist, and founded @ school of law which exerciged
great influence in his lifetime. 'Phe Moors of Spain
belonged to his school, which still ¢ounts numerous
followers in northern Africa. Muhaminad, the disciple
of Abd Hanifa, studied traditions under him for three
years. His doctrines were nol, however, essentially
different from those of Abi Hanifa. Mailik leaned
more upon tradidions and the usages of the Prophet
and the precedents established by his Companions. He
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upheld the cexercisc of judgement when the oiher
sources falled lim. Being in u beiter position than
Abd IJanifa to be acguainted with the laws as laid
down by the Cowpanions and theiv successors, he
embodied them more largely in his system. He
atlached a preponderating welght to the usages and
customs of Madina, relying on the presunption that
they must have been transwmitled from the time of the
Prophet, He recognized a principle, corresponding to
that of Abi Hanifa's istihsdn, nawmecly, that of public
welfare (nuslahat &\:La‘c) as a basis of deduction.
To ths four main sources of law, the Qur'dn, the Hadith,
Tjwa and analogical deduction he wounld add Istadldl
(J¥aiwhy as a fifth source. Tstadldl is a principle of
juristic deduction which according 1o his Bchool does
nol come within the scope of analogy.! Malik ibn Anas
died twenty-nine vears slter Abt Hanita, Immam Mélik's
‘Al-Muwatta’, a collection of tradilions, is well known
and containg about three handred traditions.

Among Mdlik’s pupils, Muhammad ibn ldris Ash-
Bhafi'l atlained even greater eminence as a jurist than
the waster himself. He was born in Palestine, being
descended from ‘Abdu’l-Muttalib, the grandfather of
the Prophel. He attended lectures on law and tradi-
tions nol only of Mailik ibn Anns, but of other noted
doctors in law including Muhammad, the disciple of
Abv Hanifa. At an carly age he evinced prools of
great talents, and while still & yvouth delivered lectures
in jurisprudence. His fume soon spread and the
doctrines which he enuncisted found great vogue.
The school of law with which his name is assoviated
takes vank in the number and importance of its fol-
lowers next only to the Hanali school. He was
noted for his bualance of judgement and moderation
of views and though reckoned among the upholders of
traditions, he esamined the ilraditions more critically
and 1made more use of analogy than Milik. He
allowed grealer scope fo [jmd‘ (consensus of opinion)
than M4dlik, putting a wmore liberal and workable

14 Mukhtasas ' of Tbn FIjib (vol. i, p. 251) and ¢ Al-Mankhnil’ of Imdm
Muhamimnadu'l-Ghazdli, mss, Bohar Colleetion, Imperial Librazy.
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interpretation on the well-known dictum of the Prophet,
‘My people will never agree in an error.” DBub he
agreed with Malik in adopting istadlal? as a fifth source
and rcjected Abu Hanifa's equity of the jurist.® He
was the first to write & treatise on Usil or prineiples.
BEgypt s the principal sirongheld of his doclrines,
but his followers are to be found in other parts of
Africa, in Arabia and also some in lndia, specially in
Bowbay and Madras.

Among the scholars who attended Ash-5hafif’s lee- Ahmad ibn
turcs was Abt ‘Abdi’lldh Abmad ibn Hanbal, known as Hanbal
Imam Hanbal, who founded the fourth and the latest
of the Bunni Schools of jurisprudence. Hoe was born ug
Baghdad {s. 2. 164) and studied under ditferent masters
including Shaf'f,  But from all the accounts that are
left of him, he appears o have been more learned in Mores
the traditions than in the science of law,  As o tradi- traditionist
tionist and theologian his reputation sbood very high, than a jurist
and in the number of traditions that he recolleeted no
one, cven in lhat age, approached him. In law he
adhered rigidly to the traditions, a much larger number
of which he felt himself at liberty to act upon than
any other doctor. His inferpretation of thewn was
literal and unbending, and aceording to sowe he allowed
a very narrow margin to the dectrines of agreement and
anatogy.® He was u man of yreat piety and uncowm-
promising opinions, and was persccuted by the Culiph
Al-Ma'mun, becausc he adhered to his own views on
certain points of divinity, and refused to conform to
those that had found favour in court. This unjust
persecution served only io enhance the great reverence
in which he was held by the people, and it is said
that, when he died in AL . 241, 800,000 men and 80,000
women attended his [uneral. His followers, who were
regarded as reactionary and troublesome, werc perse-
cuted from time to time. Now his School consists
only of a few followers and those only in certain
parts of Arabiu. ITe himself does not appear to have
written any treatisc on law, and 1 have been able to

1¢ Ayitn'l-Bayyanat’, vol. iv, p. 174.
S0 Al-Mankhnl ', pp. 213-5 and 229,
¥ Ibid, p. 189,
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secure only one treatise which expounds his doctrines,
One also mcets with occasional references to his views
in the law-books of other Schools. His great work,
a collection of 50,000 traditions reported by him and
known as ‘ Muspadu'l-Imdm Hanbal’, has new been
printed and forms a valuable addilion to the literature
on the subject. Buf, as it is not arranged according
to the subjects, its usefulness for purposes of reference
i1s much impaired.

The age of the four Imadins produced other teachers
who had for some time a considerable following of
their own., Among them Sulyinu’th-Thad and Ddad-
uz-Zahiri (the literalist) attained eminence as jurists.
But their systemws are now extinet and do not call
LUb DRI RYBREIUE Giu HUW  BALIIUL BRI U uou sal
the age of independent jurists came to an end, and the
work that hus heen done since then in developing the
laws and legal seience has becn mainly supplementary.

But before continuing the narrative of jurists, T
ought to make some mention of the great teachers of
traditionary learning who succeeded Imdm Hanbal
These men do not rank as great jurists, but the infiu-
ence of their labours on the development of laws cannot
be overrated. Imam Ianbal's remarkable erudifion in
traditionary learning combined with the austere piety
of his life gave w fresh impetus, if any indeed was needed,
to the study of traditions. A new band of scholars, the
most prominent of whom are known as the Imdms of
tradition as distinguished from Imdms of jurisprudence,
headed by Aba ‘Abdrlldh Muhammad Abu Tamd*l al-
Bukhdri commonly known as Bukhéri, a pupil of Hanbal
himself, devoted themselves exclusively to a scientifie
investigation of this imnportant branch of religious learn-
ing. Zuhri, Mdlik and [bn Juraij had already set the
cxample in collecting traditions in the more durable
and reliable form of a book, and the jurists generally
had demonstrated the need for critically sifting and
examining them, laying. down, each according ic his
own light, rules for their intcrpretation and applica-
tion as & source of laws. From the latter half of
the third until the catlier part of the fourth century
(a.1.) the task of collecting and sifting the traditions
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was undertaken in the same spirit of comprehensive
thoronghness which characterized the work of Abt
Hanifa, Shifi'i and M4lik in the domain of juris-
prudence. Bukhdri was the pioneer in this enterprise
and his collections are regarded by the Muhammadans
of Sunn{ Bchools as the most authoritative. His book
contaging about 7,000 traditions which he selected as
guthentic out of 600,000. He died in A . H. 256 (4.D.
869). Side by side with Bukhiri and in the same field
and with same scientific methods though independently,
worked Muslim ibnuw’l-Hajjdj of Nishapur known as
Mushim. He died in a1 261 (s p. 874). Muslim’s
work, though smaller in bulk, can hardly be said to
be of inferior authority to that of Bukharl, and the
cotlections of these two arc pre-eninently distinguished
as the two ‘Bahihs' or the two correet collections ous
of the six collections which are regarded by the Sunnis
ag authentic. The remaining four collections are by
Tirmidhi (dicd A 110 279 or a.p. 892), Abd DA {died
AH. 275 or A.n. 888), 1bn Mdjih (died- 4. 1. 273 or
A D. BRE) and Nisd'l (died a. n. 303 or 4 ». 915).
They all worked independently of cach other, so that
the same tradifion is often to be met with in more
than onc of their books, and the greater the number
of collections in which a particular tradition finds
a place, its authorily 1s held to be proportiopately
strengthencd.  Bukhdri and Muslim and the others
did o great scrvice to the Muslim community by the
care and assiduity with which they cexamined the
traditions. 851l it 18 not to be supposed, becausc a
tradition is reported in one of these collections even
in Bukharf's or Muslim’s, that it is always accepted
as genuine by the followers of the Sunni Schools,
Indeed nothing has becn a more frmitful source
of conflicting opinions I matters of law among the
Sunnf jurists than the question whether o particular
tradition 1is to be regarded as genuine or nof,
although it may hbe one for whose authority one or
more of these writers may have wouched.
It may be observed here that the influence which Influence of

Bukharf and Muslim have exercised on Muohammadan traditioniate

. . on juris-
jurisprudence, though nof, perhaps, apparent at the prudence
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first sight, has been great, Their work has directly
tended, as was to be expected, to strengthen the
position of the Juvists of Hijiz, or ‘the upholders
of traditions’, cspecially of the Bhafi'l and Mdliki
Bchools.  Though indireetly and perhaps more or less
imperceptibly 16 has alsn excrcised considerable influ-
ence on the *followers of private judgement’, that is
the ‘[rdgl school of thought with which the name of
Abu Hanifa 18 especially identified. In fact, it has
served to draw both the schools of thought together,
8o that traditions reported in the six corrcet collections
are constantly, and at evory step, referred to in the
most  authoritalive writings of the Ianafi jurists in
support of thelr propositions. 1f we hear In mind
that Abi Hanifa bhimsell, who lived at a time when
the precepts and nsages of the Prophet wore fresh in
the memories of the successors of the Cowmpanions,
and came into contact with almost all the great
traditionists of the age, Is reported to have accepted
only seventeen or eighteen of them as genuine, and
that the number of traditions, which his {ollowers
gince his time have acted upon as authentic, may be
counted by hundreds, one cannot help inferring that the
stand-point of the Hanafi school of thought must have
undergone great modification under she influence of
Rukhdri and his collaborators. In fact, though Bukhéri
wag strongly opposed to the doctrines of Abd Xanifa,
and laboured to show from the traditions which he eol-
lected that, on many questions, the view which found
support. of the latter’s School was wrong, his name
and his book stand high in the reverence of the Hanafis.
At the same time, just as the IManafis have made
considerable advance towards the ‘ upholders of tradi-
tions ' in making larger uso of traditions in matters
of law, the jurists of the latter school of thought have
also shown an inereasing inclination to use those
methods of interpretation and deductions of which Abu
Hanifa was the most eminent expenent, The result
has been to hold them all together ns ‘ followers of the
middle e¢ourse’. Mo what extent the latest phase of
the doctrine of taqlid will serve to stereotype the
differences among the four Sunni schools by destroying
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that spirit of compromise, which has becn their most |
attractive feature, remains yet to be seen. o

It will not be out of place to mention here that The study of

the study of the Qur'dn, the primary source of all the Qur'an
laws, also occupied some of the best talents ammong :;intéleeof its
the Muhammadans and the science of its inberpre- jnterpreta-
tation (ta;fsil'ﬁms') was natwrally regarded as of the high- tion
est importance, Of the numerous commentaries that
have been written, those by Tabari (died n a.1. 310
or Ao D, 922), Yiaanakhshdrl (died in a.m. 538 or A D.
11438}, Baidiw! {died in A.H. 695 or A, D. 1286), Ghazzdli
{died 1 A B 504 or a.p. 1210), the two Jaldlu'd-dins
fone of whom died in 1469, and Fakhro'd-dini'r-1R4zi
are well known. To this list may be added  © Tafsfr-i-
Ahmaadi?, a wost uselul commentary on those verses
of the Quridn, from which rules of luw have been
dednced, writien by Alindd, commonly known as Mulld
Jiwidn, who lived in the time of Aurangzeb. In this
connexion 16 mast be borne in mind that corumen-
tators of the Qurdn like traditionists, however dis-
tinguished in their own sphere, do not as such have
a recognized place in the rank of jurists,

To resnme the naviative of jurists : the work which The legal
has been dome by the foremost jurists of the third science
period, especially Abd Ilanila, Shdlii and Mdlik, is
of twofold character. Not only are many rules of law
traced to thar dicta, but they were the ficst to formu-
late the principles of the seience of Usdl. Usdl liter-
ally means roots and ‘ilmuwl-Usil, or the science of
Usil, is the name for the legel science which concerns
itself mostly with a diseussion of the sources of law,
and matters, appertaining thereto as contradistinguished
from ‘ilmul-Fard® (Fard® literally means branches),
which is the namme for the material science of law
among the Muhammudans, ‘The science of Usil cor-
responds to Turopean jurisprudence, though the fwo
sciences cannot, as we shall see, be sald to cover quite
the same ground. Unlike Turopean jurisprudence,
patticularly as conceived by Mr. Holland and jurists
of his persuasion, Usal is not a purely formal science.
While it includes within its scope the discussion

b
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of the theorics and general properties of law, the apph-
cation of law to men’s activns through the media of
rights and olligations, and the classification of legal
concepts, the main object of this seience is fo discuss
rales relating to the interpretation of texis of the
Guri'n and the Hadith, the constibution of [jmd‘, and
analogienl extension of (he laws established by these
three sources to cages not {alling within the language
of the texts, ok coming willhin their intendwent. The
nead for such a science in the Muhammadon system
s obvioug,  The only law-making that theve has been
among the Mohmunmadans was during the lifetine
of the Urophet. The prnciple of 1jmé* doubtless
admits of what for all practical purposes may be
called legisintion, but for lack of a definite machinery
for the purposes of colleetive deliberation, development
of lnws through the agency of Ipnd‘ has been slow,
uncertain and fitful. The only other means lefl of
expanding the laws has been juristic interprotation
and deduction. A seience of the nabure of Usul
which is described as leading 1o Figh or ihe knowl-
edee of laws, became, therefore, indispensable in the
Muhammadan system. The four principal teachers
above mentioned agreed in the main theories and
principles of this science, though they differed nmong
themselves in cortain details.

After the elose of the thoed centary of the Hijra,
no one hag succeaded  in obtaining the recognition
of the Mubammadan wortd as an independent thinker
in jurisprudence. A suceession of jurisls have, on the
other hand, applied themselves to the task of complet-
ing the work done by the founders of the four Schools,
especially the Hanafi, the Shifii and the Miahki,
both in the domain of material and theoretical sclence
of law. As regards the former they devoled thoeir
attention lo concrote questions, which had not been
deall with by the founders of different Sehools and
their immedinte digciples, and to the eollection wnd
arrangement of the opinions of the wnasters,  This work
continued anong the Ilanafis until about the age of
Qadi Khdn, who died in the sixth century of the
Hijra.
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The jurists that succeeded took cven a narrower view
of their functions in Lhis connexion. They occupied
- themselves in determining which of the conflicking ver-
gions of the views of the principal jurisernsulls, that is,
the founder of each Behool and his disciples, on a given
question was correct, and in the event of difference of
opinion among them, whose dictum was fo be taken ay
representing the acceepted luw. Onc of the last of these
lawyers among the Hanafls was Sadru’sh-Shavi'at, who
lived in the cighth century of the Hijin (died A @ 750
or A.D. 1340). ] may observe here that a notion exists
that henceforward there bas been no further exposition
of Muhammadan law, the ancient doctors having anti-
cipated every question and laid down o rule lor its
solution. Such a notion s prima facle untenable, nor
is i founded in fuct, Tt would bo more accurate to
say, a8 held by jurisis of authority, that the principles
that have been hitherte established would, if properly
gpplied, funigh an answer in most cases.

At the close of the fourteenlh contury we arrive ab
the age of conmentators and annotators, Though carry-
ing on their work under a modest title, the contribu-
tions of these learned men to the sclence of law, at
least of the wiove prominenti amony theni, have boeen
most valuable and lwportant, 1t would be as muech
a falluey to suppose thal commentators merely ox-
plain their texts and add nothing to the law, s
a similar aesertion with respeet to the judgements of
judges in the English systenn, In faet, it is only in the
writings of these comnientators that it s possible to
ind the doctrines of the different Schools expounded
in their fullness. It would be wore  pedanivy to
deny, ior instance, that the labours of such juvisis as
tbn Hamman, Ibn Najim and fbn *Abidin wmnong
others huave largely helped o develop the ITamali
law. And, as a matier of {acl, no Mohammadan
lawyer of the present day would undertake to answer
@ question of Ilunafi law  withoul consulting their
writings. The contribution by the Mubammadans of
India o the legal literature bas not been very consider-
able, but * Futdwa ‘Alamyiri °, conpilod under the orders
ol Aurangzeb in the eleventh century of the Hijra, is as
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great an achievement of learning, industry and research
a8 perhaps any legal literaturce can bonst of.

As regards the sclence of law or Usul, Shafit is
reported to have written the fivst book on the subject,
Lut it was not unlil the fourlh century of the Hijra
that Usal began to be studied as a separate science.
Amony the wrilers on this subject o fow of the more
prominent names may be mentioned here; on Ianali
jurisprudence Abd Baly Jassdsu'r-Rdsi (died a1 370),
IFakhro'l-Islim Bazdawl (died a . 4432}, As-Bavakhsi,
(dicd a1 483), AL-Kurdei (died s 1. 562), Tisému'd-
din (died a.u. 710), Sadvu’sh-SBhari*at (ded s . 747),
Satdu'd-din Taftizdni, Ibn Hammim {died a.m. 861},
and among the moderns Muhibbu'llah (died a.1m 119)
and Balrw’l- Glim; on ShafiYi jurisprodence Abd Bakr
Muhammad ibn ‘Abdu’llah (died Ao 330}, An-Nawd'i
(died a1 676), Tajw'd-dinw's-Subki (died A 1. 771),
Al-Mahalli (died a.®H. 804), and Ahwmad ibn Qdsim ;
on Mdliki jurisprudence Ibn Hajib (died A.H. 640),
and Q&adi ‘Udad (died aA.u. 736} ; and on Hanbali
jurisprudence Q4di ‘Al#’w’d-din and Abd Bakr ibn Zai-
dini’l-Khdriji (died a.11. 836). Of thelr writings those
that are ordinarily available and in vogue, Al-Usil’
by Fakhrn'l-Islim Bazdawi, ‘Taundih’ by Sadru’sh-
Shari*at with its comtnentary © Talwih®™ by Taftdzani
among the Hanafis; *Jam‘v'l-Jawami® by Tdju’d-
dinu's-Subki with its commendary by Al-Mahalli and
an annotation by Ahmad ibn Qasimn called ¢ Al-Ayitw'l-
Baiyindt’ among the Shdfi‘ls ; and ¢ Mukhiagar * by 1bn
Hajib, with its commentary by Qadi ‘Udud in MAliki
jurisprudence, are regarded as the most suthoritative.
It may be noted here that, though ''aftizdni was a
follower of the Shafil School of law, his commentary
on *Taudih’ is held in great esteem by the Hanalfs.
* At-Taqgrir wa't-Tahbir’ by Ibn Haminim, the author
of ‘Wathw’l-Qadir’, is also & book of high authority on
Hanali Usul, and ‘Noaro'l-Anwdr’, a commentary
on “Al-Manar’, by the author of ¢ Tafsir-i-Ahmadf’,
and ‘ Musallunu'th-Thabat’ and its commentary by
Bahre'l-“Ulim are also commonly used 1n India. 1
have not come across any book on Usdl by a Hanbali
jurist, and it is doubtful whether one is available.
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SECTION III—MUHAMMADAN LAW IN BRITISH INDIA

With the establishment of the Anglo-Indian courts, Adminigtration
the Muhammadan Jaw has entered upon a new and L
. : . . . Muhammadan
interesting phase in India. It 18 no longer the law | by the
of the Iund and s apphicable to the Muhasmmaduans Angle Indian
so far as its administration by the courts is concerned courts
only by the decluration ol the Sovereign power.

In the early days of the Diritish Settlement the
Muhammadan Code was enforeed in all its depart-
ments, but in the course of time Mubhammadan laws
relating to the crimes and punishments, revernes, land
tenures, procedure, evidence, and partly transfer of prop-
erty have been gradually abandonecd and replaced by
the enactments of the Tsegislature. Questions relating
to family relations and status, namely, marriage, divorce,
maintenance and guardianship of minors, succession
and inheritance, religions usages and institutions and
dispositions .of property by hiba, will and waqf are
still governed by the Muhanmadan law so far as the
Muhaiunadans are concerned, and in some parts of
India the Muhammadan law of pre-cmption, is also
recognized. And if any sccet of Muhammadans has its
own rule, that rale, generally speaking, should be fol-
lowed: with respect to litigants of that sect, as laid
down by the DPrivy Council in fajah Deedar Husain's
ease} where the question related to the right of suce-
cessionn to the estate of a Shi‘ah Muhamadan,

The administration of the Muhamimadan. as well as Muhammadan
Hindu lows, was for some thme carvied on with the law officers
help of Indian ofiicers, who acted as expert advisers to
the courts, the Muhammadan Jaw officers being called
Muftls and DMaulavis and the Hindu law oflicers
Pundits. Dut for a long time the employment of
such experts, boing considered undesirable and un-
necessary, has been abandoned. In Hari Das Dabi
v. The Seerctary of State for India,} it was observed by
Mr. Justice Louis Jackson: * I confess it secms to me
to be among the advantages for which the people of
this country have in these days to be thankful that
their legal controversies, the determination of their

1 2 Moo, LA, 441, 2§ Cal., 228.
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rights and their status have passed inlo the domain of
lawyers, instead of pundits and casulsts; and in my
opinton the case before us may very well be decided
on the authority of cases without following Sreconath,
Achyatanand and uothers through the wazes of their
speculations on the origin and theory of gifi.” These
remarks were appropriated by Mr. Justice Trevelyan
to the consideration of a question regarding the law
of Wagfs which wrose in the Full Bench case of
Bikame Mian v. Svkhicl Poddar! 1iui whatever may
have been the demerits of the condemned system, it
should, in Ffwrness, be admitted that the fatwig of the
Muaulavis so lar as they can be [ound in the pagos
of the old law reports, ave a [aithlul exposition of the
Muhammadan law on the poinis covered by them.

Since the services of the law officers were dispensed
with, two [eatures, one closely allied with the other,
have bheon noticeable 1n the Anglo-indian administri-
tion of Muhammadan law, In the first place, the
courts have expericnced no small dittienlty in ascer-
faining the Mulammadan law. In the case of Khajdh
Huswan *dle v. Shazadik Hazari Begum, Markby, 1.,
obscrved: * As 1 shall have to point out presently,
the means of discovering the Mohammadan law which
this court possesscs are so extremely limited that
I am glad o avall myself of any mode of cscaping
a deeision on any point connected therewith)? And It
is to b feared that gencrally speaking the couris and
the profession do mot, even at the present day, fecl
bhemselves on fawilinr and eertain ground when a
question of Muhammadan law not settled by o course
of decisions arises for discussion, although several more
bouks on the subject are now available for reference
than in the days of Markby, J., lor instance, Mr. Syed
Anir ‘Al’s well-known work on Muhanunadan Law
and Sir Roland Wilton's * Anglo-Muhummadan Code’,

Some wonld attribute the phenomenon to the * coni-
plexity, uncertainty and artiticlity’ of the system
itself. This is an important question and requires io
be considercd.

120 Cal., 116. 412 WL, 3445
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The alleged complexity ol the system, would, T ap- Alleged
prehend, be mainly attributed to the fact that the coraplexity,
Muharemadan municipal laws are treated as part of unoertalnty

: . . . . and artifl-
the Muhammadan religion: ibs uncevtainty 1s generally ginlity of
imputed 1o the diffevences of opinion which undoubtedly Mubammadan
exist on many questions among the jurists, and thelaws
charge of avtifieialiby is wade with vefvrence to the
character of many vules of Muhamimadan law and the
reasoning by which rules in themselves veasonable are
supported. Bo far as cowmplexity of the systemn Is
concerned, 1t 18 one of the chief ubjeets of the seience
of Muhammadan jurisprudence to explain the prineipal
concepls which cunncet the different parts of the
systern, and to enable a lawyer by the classification
and analysis of different kinds of Inws, of actions, rights
and obligations to discriminate between purely religions
and legal ideas. As for uncerlainty, the description
would hold good in the dumain of such matters as are
not covered by a plain text of the Qurdn or the
Hadith, and have not becn settled by consensus of
opinion, that is, in roespect ol laws which are based on
juristic deduetion.  And theve can be little doubt that a
considerable body of legal rules belong to this category,

I am not, however, sure that the vecognifion of a
fairly wide avea ol legal quaestions on which difference
of opinion is admissible, leaving ns it docs a large
margin of digeretion in the courts lo adopt on such
points rules, which are best suited to the cxigencies
of particular circumstances, and caleulated to meet
the requirements of subslantial jusiice should not
counterbalance the nconvenience arising from uncer-
tainty. At all events, that is how the nwsller is
regarded by the Mulhmnmadan jurists  themselves,
who apply in ihis connexion the well-known saying of
the Prophet: “difference of opinion among the people
is the grace of God’! As for the charge of artifi-
ciality lhe position scems o be this: according to
the theory of Muhammadan jurists not only do the
texts of the (ur'dn and authentic traditions contain

1 Raddu'l-Muhthr’, vol. i, p. dU.
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within them principles which are sufficient for religi-
ous guidance, as well as for the purposes of civil ad-
ministration, and any rules which are not covered by
the words of a text wre deducible by the applicalion
of analogy to somne rule expressly laid down by the
texts, but the relation between an original rale and the
deduction therelrom can always be expresscd in the
forms of syllogistic logic. An inevitable consequence
of this theory has been that the paucity of express
texts, added to the exigencies of dialectical controversy
among rival jurists, often led them to hunt out anal-
ogy beltween questions quite unconnected with cach
other, such as a question velating to ablution and one
relating Lo guardianship of winors, The form of rea-
gsoning in such cases, was bound to be more or less
artificial. [t must, however, be remembered Lhat
whatever the process of ratiocination, the soundness of
the conclusion iteelf has always to be tested by its
conformity to some broad principle and purpese of law,
such as necessity or the needs of society. In this
connexion the further fact is to be borne in mind that
the Mubhammadan system has been developed by
jurists, many of whom werc not divectly in touch with
the practical needs of administration of jusfice. It
must also be admitted that many ol tho rules of law
enunciated by the juristy, whethoer based on a formal and
literal interpretation of the lexts, or on analogy, are
narrow and urtificinl.  This is mostly noticeable in the
rales of evidence, and in the law relating to contracts
and dispositions of property.

It is, in fact, a general [eature of Muhammadan juristic
interpretation that questions, which in the modern sys-
tems of law are left for decision to the judgement and
diseretion of the court, are embodied into rigid rules
of law leaving the court no diseretion in the matter.
Yor imstance, on questions relating to assessment of
damages arigsing either in cases of confract or of tort,
very litsle is lelt to the discretion of the judge ; o hard
and fast scale of compensation being laid down in par-
ticular classes of casce. So also what in English law
would be regarded as rebuttable presumptions of law or
of fact are treated as conclusive presumptions of law,
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and thue we find that rules of evidemce are largely
treated as part of the substantive law., Similarly
freedom of contract and of disposition of property is
much hampered by restrictions and limitaions, the
most far-reaching of which are traceable to the wide
operation which has been accorded to the docbrine of
reba, the principle of which is to secure a man from
loss arising from hazardous and unequal bargains.
These results are partly to be attributed to a tendency,
which iz observable in the earlier history of most legal
systems, to attach more importance tov the words of
& text rather than to its sense, and partly to the age
in which the Arab jurists lived, when disposition of
property, in most Jegal systems, was not so free as in
the modern times, and the procedure for trial of suits
was only beginning to emerge from the test of ordeal,
and the i1dea of ascertaining the truth in cases where
the facts are in dispute, by weighing the evidence on
both sides, was just finding a faint expression in juristic
conscionsness, It seems fo me, therefore, that the
difficulty in understanding and ascertaining the Mu-
haromadan law is mostly due to a more or less natural
inclination of the mind of a lawyer of the present day
to construe it by the light of modern theories and
principles with which he is most [amiliar, more es-
pecially as l[ew people have the time or opportunity to
study the Muvhammadan laws as part of a compre-
hensive scientific system.

There is another stumbling block in the way of a pimeulty ot
Inwyer who has not studied Mubhamimmadan law in the translating
original Arabic writings; it is not always possible for a Muhammadan
person translating the ideas of Arab jurists into English tZi?i)Oi)kﬂ
to find words which will convey the exact logal signi-
ficance of many technical Arabic cxpressions, That
difficnlty is enhanced when an attempt is made to trans-
late & textbook like the ‘Heddya’, which is written in
the most concise fanguage, and in which the author m
discussing the various problems proceeds on the assump-
tion that his reader is familiar with the principles of
jurisprudence, the Qur'dn and the Hddith, and with
the exact significance of legal phraseology. It is less
difficult, however, to translate & collection of opinions

6
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like ‘Fatdwa ‘Alamgiri’ and that is one main reason
why Mr. Hamilton's ‘Heddya' has often to be critically
compared aith the original Arabic text, while Mr.
Baille’s digest is generally found to be a more rcliable
guide. Bot here I must not be understood in any
way to depreciate either the high authority of
‘Heddya’, or to deny that Mr. Hamilton has rendered
valuable service to the administration of Muhammadan
law in India Dby his publieation. As regards the
Heddya, it occupies the foremost place among text-
books on Hanafl law and, there can be no donbt that
the work deserves its high reputation; in fact, one
feels at a loss whether to admire most the purity
and luecidity of its dietion, the scrupulous care and
accuracy with which the legal propositions are dis-
cussed, the authorilies weighed, and the conclusions
stated or the profound learning of the author, whe is
reputed 1o have devoted forty years of his life to the
compilation of the book. The ferseness of its style,
however, makes ‘Heddyn’ a rmost diflienlt book to
translate, and that is apparently the reason why Mr.
Hamilton did not attempt to translate fhe bare text,
for his work as ig well known is a translation of a
Pergian commentary of the * Heddya' cspecially pre-
pared for him. On douabtful points, therefore, it often
beeomes necessary to refer to the original ¢ Heddya’,
and its anthoritative commentaries, in order to verify
the statements in Myr. Hamilton's beook, and I am
further afraid that Mr, Harmiltin's way of stabing the
arguments of jurists has at tin.us led to the misappli-
eation of their dieta.

The other result of the passing of the Muhammadan
law into the domain of lawyers and judges, trained
in the modern English system, is mnanifest in a reluc-
tance on the part of judges to adhere literally to
the reported opinions of Arab jurists, when such rul-
ings from their narrowness and inapplicability to
modern corditions of life stand in the way of substan-
tial justice and of the requirements of a progressive
socieby. In a well-known passage in his judgement
in Mallick Abdool Gaffoor v. Mulika,! Garth, C.dJ.,

L 10 Cal,, 1123,
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in dealing with the guestion how far the doctrine
of mush4* is applicable to a gilt of rents, mélikana
rights, and the like, observes: ‘In  dealing with
these points we must not forget that the Muham-
madan law, to which our afiention has been directed
in works of very ancicnt authority, was promulgated
many centurics ago in Baghdad and other Muham-
madan countries under u very different state of laws
and society from that which now prevails in India;
and although we do our best here in suits between
Muhammadans to follow the rules of Muhammadan
law, it iz often difficull to discover what these rules
really were, and still meore diflicult fo reconcile the
differences, which so consiantly avose between the
great cxpounders of the Mubammadan law ordinarily
current in Indis, namely, Abi ¥anifa and his two
disciples. We muost endeavour as far as we can to
ascertain the true principles upon which that law
was founded, and to administer 1t with a due regard
to the rules ol equity and good conscience, as well as
to the laws and state of society and circumstances
which now prevail in this conntry.” The doctrine
thus enunciated, as far as it goes, is undoubtedly
in accordance with the root ideas of the Muham-
wadan system, the opinions of the wost authoritative
doctors, and the practice which prevailed, at least, as
long as the writers on law still thought for themselves,
and were not out of touch wiilh the requirements of
society. Necessity and the wants of social hife are, as
we shall see, the two all-imporvtant gniding principles
recognized by Mubammadan jurisprudence in conform-
ity to which laws should be applied fo actual cases,
subject only to this reservation, that rules, which are
covered by a clear texl of the Qur’dnm, or a precept of
indisputable authority, or have been settled by agree-
ment among the learned, must be enforced as we
find them. It seems Lo me beyond question that,
so long as this condition 18 borne in mind, the courl
in administering Muhammadan laws is centitled to
take into account the circumstances of actual life,
and the change in the pceople’s habits and modes of
living. Whether this principle, so far as it relutes to
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adminisiration of jusfice, has been affected by the
doctrine of taqlid end, if so, to what extent is a
question which we shall consider hereafter; but it
must be borne in mind here that the Anglo.Indian
courts administer Muhammadan laws by virtue of
power derived from the Bovereign and from the enact-
ments of the Legislature, and neither the rules and
conditions laid down by the Muhammadan law relating
to the qualifications of Q4dis and DMuftis, nor all the
limitations on their authorily and digcrction in ascer-
taining and administering the Muhammadan laws can
be said congistently with principle to bind the modern
judges. At the same time, however, it is obvious that
the courls must have regard in determining questions
of Muhammadan Lww, to tho sources and authorities of
those laws, and to such interpretations of them as arve
regarded as binding by the Muhammuadans themselvis.

This, in substance, is the spirit in which the courts
have been administering Muhammadan laws in India,
though it may be that, in soine particular instances,
there has been u lapse from the principle. If we
analyse the rulings, the results may be thus sum.
marized. In the domain of law guoverning dowmestic
relations and succession, lhe courts have allowed
themselves a much narrower wargin of freedom, if
any freedom at ull, in applying the rules laid down
in books written by mediaeval writers to the altered
circumstances ol modern world than in matters relat-
ing to dispositions of property, such as by gift, waqf
or will.

In the well-known case of Dazloor Ruheem .
Shumsoon Nissa Beguwm® the Judiciul Committee, in
dealing with a Muohammadan husband’s eclaim for
restitution of conjugal rights observe, with reference
to the argument that the question should be decided
without reference to the Muhammadan law, that ‘ they
can conceive nothing more likely to give just alarm
to the Muhammadan community than to learn by
a judicial decision that the law, the application of
which has been secured to them, is to be overridden on

111 Moe. I. A, BS1.
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a question which.so materially concerns their domestic
relations. The judges were nob dealing with o case
in which the Muhammadan law, was in plain conflict
with the general Municipal law or with the require-
ments of a more advanced and civilized society—as
for instance, if & Muhammadan had insisted on the
right to slay his wife taken in adultery’. In Age
Mahomed v. Kulsun Bibi*, where the question related
to the right of a Muhammadan widow to maintenance,
and reliance was placed on the language of a particular
verse of the Qur'dn to show that the widow was
entitlod fo maintengnee independently of her sharc in
the estate of the husband, the Judicial Committee
remark: ¢ They do not care to speculate on the mode
in whieh the text quoted from the Qur’sn which is to
be found in Sdra II, vv. 241-2 is to be reconciled with
the law as laid down in the “Heddya™ and by the anthor
of the passage quoted from Baillie’s “ Imdmis”. DButb it
would be wrong for the court on « point of this kind
to put their own construction on the (Qur'dn in opposi-
fion to express ruling of commentators of such greab
antiquity and high authority.? The significance of
the Board’'s emphasis on ‘a point of this kind’' has
to be understood not only with reference to what has
just been mentioned, bhut also to what 1t had laid down
previously, with refercnce to the application of rules
relating to ecertain forms ol disposition of property in
the Mubhammadan law. The extreme limit to which
deference to the opinions of Muhamrmadan jurists has
been carried in determining the Muhammadan law
governing a question velating to family relations is
illusirated in a case reported in 12 W.R., 460, where
divorce pronounced upon compulgion from threats was
held to he cffective, Jackson, J., observing: ‘ We are
not ab liberty to substitute for the express rule of
Muhammadan law, as expounded by the best author-
1ties, that which according to our opinion might be a
more cnlightened and proper rule of law,’

135 Cal, 9.
# It was apparently not brought to the notice of the Committec

that the vemsc of the Qur'dn which was relisd on had heenr repealed
by anothor verse.
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As to the mode in which Muhammadan law ig to be
applied in questions relating to alienation of property,
there seems Lo be u gradually increasing tendency
on the part of the courts, and notably of the Privy
Council, to asgert a greater freedom of interpretation.
In one of the earlier cases—HKhajoorronisse v. Row-
shan  Jehgn,! Sir Robert Collier, in delivering the
judgement of the Board, had observed, with reicrence
to the question whether a hiba, or gift inter otwos,
would be valid without delivery of seizin, (page 196):
‘But it also appears that o holder of properiy
may, fe a certain extent, defeat the policy of the
law by giving in his lifetime the whole or any patb
ol his property to one of his sons, provided he
complies with certain forms. It is incumbent on
those who seek to set up a proceeding of this kind
to show very clearly that the forms of the Muham-
madan law whereby ils policy is deleated have been
complied with.” But the extent to which such forms
are to be complied with is move clearly enunciated
in later rubings. In Muhemmad Mumiaz .thmaed v,
Zubaide Jan,® the Judicial Committee held that the
doctrine relating to gifts of musha’, ov undivided share
in property, is whelly unadapted to a progressive siate
of society, and ought to be confined within the nar-
rowest Hmits, and in Thrahim Coolam Ariff v. Saiboo,?
in dealing with the same question, raised with refer-
ence to gilts of shares in joint-stock companies, their
liordships refer to the above observations with approval
and add: ‘The argument of the appellant was not
that the law of mushd' did in fact embrace iin the
sense of having been upplied to) such property, but
that if the same aspect of hle and things were logically
applied it involved the invalidity of gifts in dispute.
But this is not the true eriterion.’ The principle em-
bodied in this passage is, perhaps, even more clearly
stated in Bagar Al Khan v. Anjuman Ara Begam,!
where the Judicial Committee make the following

19 Cal., 184,
211 AlL, 460.
335 Oal,, 1.

425 All,, 236.
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observations with reference to the arguments of
Mahmood, J., in support of his view that a walid
waqf cannot be created by will under the Shiah law:
‘In the judgement of this Committee delivered by
Lord Hobhouse, the danger was pointed out of relying
apon ancient texts of the Muohammadan law and even
on precepts of the Prophet himself, of taking them liter-
ally and dedncing from them new rules of law, espe-
cially when such proposed rules do mnot conduce to
substantial justice. That danger i3 equally great,
whether reliance he placed upon fresh texts newly
brought to light, or upon [resh logical inferences newly
drawn from old and undisputed texts. Their Liordships
think it would be extremely dangerous to accept as
a general principle that new rules of law arc to be
introdunced, because they seem to Inwyers of the present
day to follow logically from ancient texts, however
authoritative, when the ancient doctors of law have
not themselves drawn those conclusions.” The judge-
ment of Lord Hobhouse to which allusion is here
made was delivered in {he well-known case of Abdul
Fateh Muhammad Ishaq v. Rosomy Dhur Chowdly!
where it was held that a wanf, created with ithe object
mainly {o benefit the donor’s family and posterity is not
guthorized by the Muhammadan law. It is not
necessary in this place ta consider how far the law
in support of the wvalidity of such waqls could be said
to be a new deduction; all that we are concerned wilh
hete is to indicate the principle on which Muham-
madan law is interpreted and applied by the Indizn
courts.

122 Cal., 619, p. 6382, Ga N
‘2/\\\ ‘
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CHAPTER 11

SCIKNCES OF LAW, LAW AND
CLABSIFICATION OF LAWS

I uave deseribed in a general way the nature and
scope of Usilu'l-Figh, also called ‘Tlmw’l-Usdl, which,
is the Muhammadan science of jurisprudence, and of
mu’l-Fard’, also called Figh, which is the science
of the material law of the Muhammadans. It is,
however, necessary that we should iry to follow the
definitions of these sciences as given by the Arab
parists thermselves.

Usilw'l-Figh, which literally means the roots or princi-
ples of Ligh, is described as the ‘knowledge or science
of those rules which directly or proximately lead to
the science of Figh; and hence it discusses the naturc
of the sources or authorities {i.e. of law) and what
appertains thercto, and of the nature of what is estab-
lished by those sources or authorities, namcly, law
and what appertains thereto,” As included in the last
part of the definition the discussion relates to the

lawgiver (hdkim r__c..L,,) the law (hukm r&;) the

objectives of law (mahktm bihi & r)&m,o) 1. c. acts,
rights, and obligations, and the subjects ol law, that
is those to whom the law applies (mahkim ‘alaihi
&ale r:&.;\\.o) OT Persons.

The naturc of the science of Figh is thus discussed
by the Arab writers. Figh (literally, understanding or
knowledge) according to Abd Hanifa, is ‘the know-
ledge of what is for (.J)) a man’s self, and what is
against (ale) & man’s self” Sadru’sh-Shari‘at in dis-
cussing this definition says that it may mean that the
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science in question, in so far as it s concerned with
man’s acts, deals with their consequences in the
sense of being spiritually profitable to or injurious to
him, or in other words, that the object of Figh is the
knowledge of csplrltu‘ml rewards and punishments. Tf
that be the meaning, the definition, the commentator
goes on to obselve, is apparenily based on the well-
known verse of the Qur'dn, ‘for every soul there will
be (that is, on the day of judgement) whatever it
has earned and against it whatever it has earned.
SBadru‘sh-Bharf‘at then urges thait taL111nr it in that
scnse the definition would be defective, as it would
fail to cover acts which arce spirituslly indifferent,
guch as conlracts to sell, lease and the Tike. Iut
this difficulty, he gocs on fio suggest, would be obvi-
ated if Abd Hanifa, be taken to have meant by
‘ profitable’ what does not entail punishment, and
by ‘injurious’ what entails punishment. The defini-
tion in the above sense would also be complete, if
by profitable ' be undorstood what brings spiritual
reward, and by ‘injurious’ what does not bring
spiritual re“ard ’I‘hcrc is fmolher pos&.ible intelpre-
is the kuow]edge ot what is pClm]&‘SIble for a mah to
do, and what he is under an obligation to do. I3ul
this again, he urges, would leave out from its purview
the doing of aects which have heen forbidden, and the
omission of what has been made obligatory. The
definition, he adds, is capable of a third meaning,
namely, that High is the knowledge of things which
are permissible for a man to do and of things that are
forbidden to him, including both acts of commission
and omission. In this sense it is a scienee which points
out the extent and lnts of o wan’s liberty, m other
words, it 1s the science of rights and obligations.

The above discussion procccds upon that aspeet of
Abtt Hanifa's definition which relates to man’s acis.
The language of the definition, howover, shows that
in Abd Hanifa's conception of the seience, which he
called Fighwl-Akbar, or the great science of Figh,
1t would comprehend within ifs scope pure questions
of faith which, strictly speaking, are the subject of the

7
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science of divinity, and also abstract questions of
ethics. It would indeed appear that the object of
Figh in the {irst era of Islim was to attain & know-
ledge of the affairs of the next world, and of the
subtle dangers and trisls which beset the human soul
in this world. But as pointed out by Ghazzali Figh
in its current acceptation is confined to the science
of the rules of lawl!

The author of the *Tuudih’® gives the definition of
Figh as the knowledge of the laws (ahkiw) of the
Shari‘at which are intended to be scted upon, and
have been divilged to us by revelation or determined
by concurrent decisions of the learned, such know-
ledge being derived from the sonrces of the laws
with the power of making correct deductions there-
{from.? "The Shdfif jurists define I"igh as * the knowledge
of the laws of the Bharl'at, rclating to men's acts
and derived from speciflic sources’, and the M4liki
jurista call it ‘the scicnce of the commands of fhe
Shari‘at in particular matters doeduced by the appli-
egtion of a process of reasening’. Whatever be the
wording of the different definitions the conception of
this science is the same in all the four Sunni Schools,
Let us now analyse the leading ideas in these defini-
tions.

In the Shafi‘i definifion, the restrictive words * derived
from specific sources’ are Intended to cxclude from
the science such knowledge of the sacred laws as the
Prophet possessed, and which he derived from inspira-
tion. 1By the uge of the word Shari‘at it is intended
to exclude mere concepts of the rcason or of the
senses, such as our knowledge that the world is liable
to changes and that fire burns. Shari‘at, which may
be translated as the Isldmic code, means ‘matters
which would not have heen known but for the com-
munications made to us by the lawgiver’.

Definition Law, (hukm r&@h), according to Muhammadan

:Jurists, 1s ‘that which is established by a communica-

postulates tion {khitah t,,_,'_'a_g;) from God with refercnee to men’s

1 ¢Kashshdf fi iatilahi-fantn, vol, i, p. 81,
7+ Taudih' (Caleuttia edition}, p. 14,
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acts, expressive either of demand or indiffercnce on His"!';
part, or being merely declaratory.” The first postulate,
therefore, of Muhammadan jurisprudence is imdn (, las)) Iman or

. . . . . . o Taith
or faith, the cssential constituent of which is belief

in God and acknowledgement (tasdiq i) of His
anthority over our aclions.

Belief in (iod is assumed to be inherent in man, Faith founded
arising {rom the prowptings of his heart or conscience o1 human
(tanbihu‘l-galb L&l «aai), and acknowledgement of reason
God’s authority is classified by the jurists as a mental
act (fi‘lu‘l-qalb Jil (=), a8 contradistingnished from
iqrir ()151) or deelaration of faith, which is a physical
act. Knowledge of the existenve of (tod, which is the
basis of [aith, is classed as necessary (dardari 4)})’5)
and manifest or intuitional (badihi (se™) knowledge.

But maturity of reason is the condition for accession

of such knowledge; for it is when reason illnminates

a man's facultics, {o use an {imagery cmployed by the

guthor of *Taudih’, that he can perceive in sufficient

clearness the proofs which are discernible in the Uni-

verse of the existence of One Bupreme Intelligence,

Creator and Ruler of life and things. Civen, however,

mafturity of reason, knowledge of God is irresistibly

and inevitably brought home to man. The general-

ity of Muhammadan jurists, thercfore, hold that

faith 1s founded on resson, and is not the creation

of, salthough enjoined by, rovealed religions. In Human reason
fact, the contrary view would, according to them, the ultimate
lead to arguing in a circle, for the truth of all E_?‘;%gi;ﬁi
revealed religions necessarily depcuds on  belief iano“{m:
Grod for its acceptance. Henee in Muhammadan juris-

prudence the ultimate basis of and justification for

The attitude of the atheist, who does not believe
in God and would not acknowledge His authority,
iz defined as that of a person who, to use the
words of the Qur'dn, has belied his own self; snd
those who believe in a multiplicity of gods or

1Boc * Taudih *, p. 418,
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impute to the Creator attributes implying imperfection,
are  deseribed ns men who have allowed themselves
to be deluded by passions and desires (ahlu’l-hawa
syl Jaly instead of being guided by the true voice
ol reason.

Acknowledgement of God’'s authority follows upon
and is iseparable from belicf in IIis existence; 1n
other words, recognition of His authority o issue com-
mands {o us is also embedded in our constitu-
tions. IL s further wrged that, granted a Bupreme
Being of perfect knowledge, and wisdom and of Infi-
nite power, who has created mankind and, for their usc
and benefit, the world and all that it contains, 1t would
be ingratitude (the literal nmeaning of the word kafir
is ungratefnl}, as well as folly on their part, not to obey
His commands. In fact, the theory of some jurists
is that the origin of law, as creative ol obligations

man snd Gog 20d rights, is to be found in a primordial covenant

According

o some
jurists

the covenant
is merely an
allegory

Sources of
law. God
the only
lavwgiver

(mithdg-1-azali I slias) entered into hebween man

s
and God at the beginning of creation, when the spirits
of future humanify are supposed to have vowed alle-
giance to God, and God to lmve promised to ercate
the world for their use and enjoyment. Other jurists
regard the alleged covenant to be mercly an ailegory,!
apparently understanding it to mean that men’s re-
cogmition of God’s authority over (heir actions is
cocval with the life of the human species, and that it
is in the design of the creation ibscll that life should
have dominion over physical objects and the higher
life over lower life. 'Whis theory, whethor understood
literally, or only as having a metaphysical significance,
serves to explain some of the idess of Muhammadan
jurisprudence. HFor instance, the doctrine that fitness
or capacity for rights and obligations (ahliatu'l-wujab
ysal) &udal) exists in man, even belore birth, mani-
festing itself first when the embryo quickens into life
in the womb of its mother.

The aunthority to enact laws primarily belongs to
God, and He alone has supremc legislative power

(g %) in the Tslimic system. And ever since the

I Palwih ’, p. 728.
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days of Adam, God has promulgated His laws on this Promulgation
earth from time to time through His messengers (rasil ?lf IG‘WE‘h
Jawy) and prophets (anbiyd’ Lyih). This succession of p;i‘gﬁta
revelations was partly necessitated by changes in the

needs and affairs of men, n concomitant of all created

things, calling for the repeal or medification of pre-

vious laws. Hor instance, in the days of Adam and hig

immediate progeny, the closest relationship by blood

was no bar to intermarriage, but when the female popu-

lation sufficiently increased, marringe was prohibited

within certain degrees of relationship. The main prin-

ciple of law, namely, submisgion to the wishes of the

One, Divino, Superior Power and Wisdom has, how-

ovexr, never been lost.  But it often happened that men

cither tampored with the revealed laws or forgetd them,

and that furnished an additional reason for a frosh

rovelation.  Before the birth of the Prophet of Arabia,

the laws previously revealed had, according to the
Muhammadan religion, been considerably corrupted;

even the very basis of such laws, namely, submission Beliet in the
to the will of One God, had been obscured. It was ﬁ‘lﬁ"&‘;jm @
becasuse of this, that Muhammad was charged with . .. ad’s
the mission of reviving the eternal principle of all laws,

namnely, submission to the Perfect Will, by preaching

Islaim. Ilence beliel in the truth of Mubammad's

nuission i8 another constituent elemient of imdn.

Quridn is the name of the book containing direct Quran and
revelations from God to Mubammad, and ITadith or Hadith
Traditions are the inspired precepts of Muhammad in
matters of law and religion.

Bul a4 laws arc needed for the benefit of the comi- Timas or
munity, the Divine Legislator has delegated to it power consensus
to lay down laws by the 1esolution of thogse men in the of opinion
community whe are cowpetent in that behalf, that is,
the Mujtahids (_,0ia%) or jurists. The laws so laid
down are presumied to be whalt God intended, and ave
thus covered by the definition of law as a communi-
cation [rom Gud. This source of laws is called Ijmé
or consensus of upinion. DBut though in strict theory
the jurists acling in a body only expound the laws,
the laws which they so lay down have most of the
attributes of legislative enactments. Their validity
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cannot be disputed, and is not affected by the reasons
with which it may be supported. The presumption
that such laws are in accord with the principles of
the Qur'dn and the Hadith 1s conclosive, and they
cannot, therefore, be treated as invalid on the ground
of repugnancy to the revealed laws. lurthor & law re-
solved on by the Mujtabids can be repealed by a
stuhsequent resolotion of a similar body of men. Thus
it would be substantially correct to say  that the
Muhammadan jurisprudence concedes legislative powers
to the jJurists acting in a body. BSuch powers, though
derived from the Divine Legislator, ave practically un-
limited, and since the Muhammadan religion does not
admit the possibility of [urther revelation after the
death of the Prophet, the principle of ljmd¢ may be
regarded as the only authority for legislation now
wvailable in the Muhamimadan system,

The bulk of the Muhammadan corpus juris, however,
has bheen built up by the individual deductions of
jurists as dislinguished {rom their collective resolutions.
But a jurist deducing a law by using the process of
analogy, or otherwise, properly speaking, only expounds
()1,}';,0) the law and docs not establigsh it (14 routhbatun
&i% 3y The validity of such a rule of law rests on its
consonance with the principles cstablished by the laws
based on revelation or on Tjmd’. Tt is, therefore, merely
an application or extension of the law established by
a binding authority to a particzlar case, and not a
new rule of law. And sc the definition of law as
the spesch of God also holds good in the case of such
deductions, as in the case of laws founded on con-
sensus of opinion. With this imporiant difference,
the presumption that a rule of juristic deduction
1s in consonance with the principles of revealed law
iz not conclusive, as 1t is in the case of laws laid
down by consensus of opinion. The essential charac-
teristic of o rule of juristie Jaw is that its author-
ity is ‘merely presumptive’ (zanni b)), and it is

open to & judge or a jurist not to follow a particular
ruling of this category if, in the exercise of his judge-
ment, he holds it to be based on incorrect deduction,
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It must not be acted upon, if it be found to be in
conflict with the text of a revealed law or with Ijma‘.
In other words, the juristic laws of the Muhsmmadans
occupy much the same place in their system as what
are commonly called judge-made laws in the English
gystem.
The Muhammadan systern also recognizes the force Customes

of customs and usages (ulole ywide 5 (hoad) in estnly- and nsages
A8 8 SOurce

P . . r aliditv 3 3
lishing rules of law. The validity of such laws rests j¢o) “

on principles somewhat similar to those of Ijméd‘’. In

the case of thosc customs and practices which pre- The juristic
vailed in the time of the Prophet when revelation, the basis of
recognized primary source of laws, was still active, and such laws
which were not abrogated by any text of the Qur'dn ov
Iadith, the silence of the D)ivine Legislator is regarded

as amounting to a recognition of their legal validity.

And as to customs, which have sprung up since the
Prophet’'s death, their validity is justified on the
authority of the text, which lays down that whatever

the people generally consider to be good for themselves

ig good in the eye of God. Thus the conception of law

as an emanation from God is sald to hold good in the

ease of customary laws as well, Customn as a source

of laws resembles analogical deduction in one im-
portant respect, it has no legal foree if it be repugnant

to the revealed law, or to the law founded on Ijma‘, It
resembles 1jma‘ to this extent that the legal charactor

of a custom hag no relation to juristic reasoning, just as

the authority of a law passed in Ijmé‘ is not affected

in any way by the reazons which influenced the learned.

But customary law is of inferior authority compared

to Tjmd‘, ngsmuch as it is based on the practice of

the people generally, while Ijma‘ implies deliberntion

on the part of men well versed in the principles of

law. It is, however, of superior authority to a rule

based merely on analogy.

The function of law, as ia to be gothered {rom its Function of
definition, is to contrel and gnide men’s conscious 12w
actions by cwa,tmg restraint on .their freedom. This
presupposes ability in man to choose to do or not to
do an act, naniely, the existence in him of will-power
(ikhtidr Judsl). 1t is by this characteristic that laws,
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which are the subject of Jurisprudence, are distin-
guished from physical laws, by which the involuntary
movements of men and of the physical world gencrally
are regulated.

The scope of law, which is determiued by the end
it has in view, covers tho entire field of man’s aclions,
The end of law is to promofc the welfare of men
both individually and socially and not the glorification
of the lawgiver, lor God ex-hypothest 1s above all
wants and weaknesses. The welfare of men as indi-
viduals which the law seeks fo promote is not in
respect mercly of life on this carth, but also of the
future life, so that impervishability of Lhuman life is
another postulate underlying the Muhammadan con-
cention of law.

There are four main principles of action implanted
in our natures, namely, the instinets of sclf-preserva-
tion, of sell-multiplication and of sclf-development and
the social instinets. 'These, in the language of Muham-
madan religion, are signs (dyit w1y, as it wero in the
pathway (shara’ E}.':,) of life laid down by the Creator
for our guidance. The instincts of self-preservation
and scll-multiplication mainly indicate the rangs of
our freedom, and the social Instinets and the -
stinct of self-development indicate chiefly the character
and amount of control to which that [rcedom s
subject. The confrol implicd by the social instincts
i1s the expression of the relation of lhe individual
to the communal life, and the control necessitated by
the nstinet of seil-development represonts that side of
our nature which irupels us to strive after progress.
With regard to man’s spiritual welfare, the purpose of
law is the discipline of hwman life, so that it may
attain gqurbat (K’L’S) or nearncss to fhe ITerfect Being,
So far as the regulation of man’s actions in their
bearing on earthly existence is concerned, the aim of
law is tho” preservation of the human species and the
support and well-being of individual and social life.

The media through which the law exercises its
function are rights (haq ss) and obligations (wujib
g3} The two are yenerally speaking correlative



THE SCOPE OF LAW a7

terms. Right means the authority recognized by the law
to control in a particular way the action of the person
sgainst whom 1t exists, the latter being obliged or
under an obligation to act as required. Rights are
primarily the vprivilege of God, but inasmuch as
men in their commungl 1ife ave dependent on each
other for their wants, God, baving vegard to such
necessities, has authorized men individually to control
each other's actions, though within lhnitations. That is
to say, law pormits one man to acquire rights against
another, and thus to control the {reedom of -the latter
tn a certain extent. In so fur, however, as there is no
legal restraint on a vwan's actions by virlue of a2 right
existing either in another individual or in God, his
innate freedom of aclion remains nnatfected, and hence
according fo many jurists ibdhat (ziall), or per-
missibility, is the original prineiple of human action.

1t will have been noticed from the definition of
Inw that the application of the term is not limited
in the Muhammadan system to mandatory commands,
far less o commands enforcenble by the courts. It
comprchends all oxpressions of the lawgiver's will The term law
and wisdom, whether laying down what & man must do 20 cdmltﬁned to
or must not do, what he may do and Whi}t he ought ?;?)?m;;)?;g’ or
to do or ought not to do, or merely making a deela- ¢o commands
ration. What constitules law ol the former class enforceabie by
is what the lawgiver has eaid with reference to thecourts
men’s actions, whether his words be expressive of
a desire that those to whom they arve addressed
shonld act in a partienlar way in certnin matters,
or thai they should be left to act as they like in
certain other matters. When the lawgiver exprosses
a desite of cither kind, there 1s then the further but
distinct question, whether the desire should be enforeed
or not, and this is provided for hy another and
additional expression of the lawgiver’s will to that
effect, though it is not necessary that such expression
should be by a separate specch. TFor instance, the law
says: ‘every man is entitled to possess and enjoy as
he pleases what he has acquired by his own labour’,
or putting 1t in the imperative form, *possess and
enjoy as you please what you have acquired by

8
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your own labour.’ This pronouncement is law, and
the lawgiver if he so chose might stop there. Buf
if he further wished that the magistrate should@ protect
the acruirer of property in the possession and enjoy-
ment of it, he would say to the wmagistrate: ‘whoever
deprives a person of possession of his property, inflict
on the delinquent such and sueh penalty, or compel
him to restore the property or something equivalent
thereto.” Take another illustralion. Suppose the
lawgiver says: ‘educate your children’, and instead
of providing a penalty for failure {o educate, he directs
the magistrate to give a certain sum of money to
the parents who may edncate their children. The
wishes expresscd respectively to the parents and to the
magistrate are hoth distinet commands, whether they
happen to be expressed in one speech or more. Or
suppose the legislator says: ‘Do not tell a lie, but tell
the truth’, but prescribes no pepalty for lying. The
injunction, according to Muhammadan jurists, would
nevertheless create a legal obligation, as it is an obli-
gation imposcd by the lawgiver, and none the less so
because no penalty awardable by the magistrate is
attached to its violation. Similaly, when the lawgiver
declares that a contract is conciuded when the person
to whom a proposal is addressed accepts the proposal,
the declaration is law, though it is merely an aftirm-
ative proposition and not a mandatory command.

Enforceability by a distinet human tribunal is noft,
therefore, an essential attribute of law in Muham-
madan jurisprudence. Injunctions which arc capable
of being enforced are of a limited clags. The question
of the enforceability of laws forms the subject of
the adwministrative branch of the law, while it 1s the
function of law in its substantive side to definc the
character of men's acts, or to assign to such acts
their legal effect and relation.

Sanctions The means by which compliance with the laws is
secured are also of a wider character in the Muham-
madan system than the sanctions of modern European
laws., Bince Muhammadan law has twolold objects,
spiritual bencfit and social good, its policy is to
encourage obedience by offer of reward, and to discour-
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age disobedience by imposition of penalty. Penalty
may be awardable in this world (‘igdb lic) or in
the next (‘adhdb ;'_,L'u;), or in both, but reward (thawab
«=hi) is awardable only in the future life.

In Muohammadan jurisprudence, law 1s personal in Application ot
its application to the Muhammadans, that is to say, W 0
. . . ) . Mubammaduns,
1t 1s not ailected by the constitution of a particular personal
political society. This is because the authority of law,
according to the Muhammadan theory, is primarily
based on men’s couscience and not on political force.

Thus, if & Muhammadan goes from oné State to
another, he 14 bound by the same laws and, if he does
not live within the jurisdiction of a DMuslim Btate,
the Muhammadar law still applics to his consecience.
Having regard to the theory of Muhammadan juris-
prudence, law is inhercntly inapplicable to those who
do not believe in the one and only God. Not acknowl-
cdging the authority of the Lawgiver, such men are
neither bound by the law, nor can they claim its
protection and privileges. But it i1s nevertheless His
pleasuve that they should be allowed to live their
own lives on this carth as they please, provided
they are not hostile (hardbi) to the law, and are
willing to sobmit fo its authority in so far as it 1s
necessary for its upholding. If, therefore, a non.To
Muslim lives under the protection of a Muslim Ron-Muslims,
Btate, the secular portion of the legal code would berritorial
apply to him, that is, generally speaking, so much of

it ag is in substance comuon to all nations, and not
guch rules as are specially identified with the tenets
of Islim. For instance, 8 non-Muslim drinking alcohol

is not subjected to punishment and his transac-
tions in wine and pigs arc valid. 'The application of
Muhammadan law to non-Muslims is entirely terri-
torial, and hence it does not apply to those among them
who do not live within the jurisdiction of the Imdm.

The right to administer the laws, as well as the Administration
affairs generally of the community, belongs to the Of the State
community itself which may exercise the right through
its chosen representatives. The administration of the
Btate in the olden days was entrusted to Imdms or
Caliphs. The Imdm or the Calipk was the executive
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head or chicf of the Muslim State, e was not vested
with any legislative powers and was honnd by the
laws like any other person. Hec was subject to the
ordinary jurisdiction of the courts thoungh it may be
that, as lhe was the chief of the exceutive and had
thus the control of the adninistrative machinery, it
practically depended upon his pleasure whether he
would submit to the decrces and sentonces of the
courfs or neot. The Muhammadar law does not
concede to any individual apy of those powers and
prerogatives which arve ordinarily the essontial abtri-
butes of sovercignty.

Sovereignty In the Muhammadan svstem sovercignty primarily
belongs to (tod, but as He has delegated to Bhe people
powers of legisiation and of absolute control over the
administration, it must be held that next to Gad the
sovereign power resides in the people. It would alse
appear that the Mubammadan law does not admit
of the sovereign power being dissociated fromy the
people however they might choose to exercise it.

The State The law scems to contemplate that there should be
a single Muslim State, and that the Caliph, as its chief
representative, should adininister the executive affairs
of ithe community living within such BState through his
delegates and governors. But when there is no de jure
Imém or Caliph, there seems to be nothing in the law
which precludes the recognition of politically inde-
pendent Muslim States. In fact since the cextinction
of the ‘Abbdside Caliphate, ditferent Musliin Biates
have existed as cntirely independent political units,
without acknowledging a common over-chicf as Imdm
or Caliph.

Classitication  Liet us now see how laws are classilicd.  That part

of laws : of the definition of law which relates to the objectives

definingand of law or human acts, indicates one primary division

Qeclaratory : . ‘ sy

lavws - of the laws into what 1 shall call ‘defining’ and
‘declaratory’. 'When the communication from the Law-
giver assumes the form of a demand it may be abso-
lnte or not absolute. If the former, the demand mny
consist in requiring men to do semething in which cage
the act demanded is regarded as obligatory (fard i)

or it may require him fo forbear or sbstain from doing
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something, in which case the act to bo forborne or
abstained from is said to be forbidden (hardm L,.'1;5).,
or in other words, snch a speech Tmposes duties of
commission or of omission. When the demand i1s not
of an absolute character, the act to which it refers, if 1t
be une ol commission, is called commendable (mandib
o), and if it be one to be [orborne or abstained
from it is called condemned, or abomninable or mproper

{makrih x, ©=.0).  An act with reference to the doing

o+
or omissioé of which there 1s no demand or, 1n other
words, with respect to which the lawgiver is indiffer-
ent, is regarded as pevinissible (uubdh guz).  All acts
which ave ncither obligatory, nor forbidden, nor com-
mended, nor condemned {ull within the last category.
Liaws which thus define the characteristics of a man's
acts, namely, whether they arc obligatory, forbidden,
condemned or permissible or indicate the legal cffects
ol acts, for instance, that the rights of ownership
arise from an act of purchase, the obligation to puy
rent, from possession of another’s land and the like
are called in  Arabic taklif (aHe=s lit. eontrol-
ling), which T have trapslated asg  defining,” since they
define or indicatc the extent of » man’s liberty of
action and the restraint imposed upon it, ov in other
wordg, his rights and obligations. The other class of
Iaws indicated by the words of the definition are
called 1n Arabie wad‘ai (Léxn‘:!;), which I have trans-
lated * declaratory’, as proximately conveying ity
mesning. Laws of this class indicate the component
elcrnents of a delining law, namely, whether corlain
facts or events are the cause, condition or consti-
tuents of a command. The functior of a decluratory
law is interprefive in relation to a defining law.
Ifor instance, 1t is by means of & declaratory law that
we know that proposal and acceplance, in a trans-
weflon of sale, sre the ecause originating proprietary
rights in the thing sold in the buyer, and extin-
guishing those of the vendor; that the pronounce-
ment of the formula of divorce is the cause of extine-
tion of the marital rights and obligations of the
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husband and the wife ; that the death of a person is the
cause of the rights of the heirs to the inheritance; and
that uwsurpation of a man’s property s the causc of
obligation on the part of the usurper io restore the
property to its owner or to pay its value.  Bimilarly
a declaratory law tells us that maturity of under-
standing is the condition of a voluntary disposition
such as by hiba, will or waqf.

Laws of Laws having regard to the question of thelr en-

pertect and forceability are broadly divisible into threc classes:

imperfect . . . . . ..

obligation {13 Those which concern men in their social and indi-
vidual oxistence in  this world, their object being
to regulate men's relations to and dealings among
one another. Since observance of laws of this class is
necessary to the preservation of humanity, their en-
forcement has been delegated to and is made incumbent
on the community, (%) Laws which solely conceyn
the spiritual aspect of individual life, though some of
them may relate to worldly transactions; these arc
cnforced by God alone by means of spiritual rewards
and punishments. (3) Laws which mainly concern
the spiritual aspeet of individual hife, but also affech
the Muhammadan communal lfe in its religious
aspect; the enforcement of these 1s not incumbent
on the State, but is left to its discretion. Belong-
ing fo the first class are laws relating to confracts,
transfer of property, succession, domestic relations,
wrongs, crimes, and the like. As an instance of
the second class may be mentioned laws enjoining
commendable acts, such as alms, supererogatory prayers,
and fasting, or prohibiting condemned acts, such as
sale during call to prayers, and laws imposing the duty
of making atonement. To the third class belong laws
enjoining the duties of saying the five daily prayers,
of paying the poor-rate, and of fasting during the
Ramadin: these dutics the State may enforce by means
of disciplinary measures.

Religiouslaws The jurists broadly divide laws having regard to

;‘;ﬁsmculm their purpose into religious and secular. In sum-
ming up his discussion of the scope of Figh, Taftdzéni
says: ‘it (i.e. Figh) is the knowledge of such laws of
the Bhari‘at as are intended to be acted upon, as
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alrendy stated. These laws relate to matters apper-
taining to the next world, namely, acts of worship
(‘ibddat wololic) or to matters appertaining to this
world. Of laws of the latter class, some have in view
the continued existence of men as individuals, and
ave called laws relating to mu‘dmaldt (coldat), that
is, dealings among men, while the others, namely, laws
relating to domestic relations (mundkahat ol Sli%)

and to punishments (‘ugfiibdt L;;1.;J.‘;£), have in view the
continued existence of men as a species, havﬁng regard
respectively to their natural place in the scheme of
life and as members of organized socicty.!

Having regard to the sources of our knowledge of Revealed and
the laws, some laws are reveasled and others are unre- ;iizvealea
vealed. Laws, which are to be found in a Qur'inic
or an anthentic traditionary text are revealed. and
those determined by agreement of the learned, or
deduced by individual jurists, are unrevealed.

In this connexion therc is another clagsificalion of Certain and
laws of greater practical significance, based on the Presumptive

. .. or discretionary
nature of the proof as to their divine source, namely, 13wg

that into certain (yagini s22) and presumptive or
discretionary {zanni gib). The theory being that all

laws are of divine origin, unrevealed laws are laws by
presnmption, being based on revealed laws which are
the original authorities or sources of the knowledge of
law. In the case of a conclusion arrived at by the
learncd as a body, the presumption is conclusive that
it 18 what God intended, while in the caze of dedue-
tions made by individual jurists, the presumption is not
conclusive, but of suflicient force to justifly a Mnhan-
madan to act upon such rules. A deduction of the
latter class may be correct or incorrect and, therefore,
does not compel certainty of belief, while revealed laws
and laws founded on Ijmé‘ must be correct and compel
certainty ol belicf. Hence, a Mohammadan acting upon
a rule of law juristically deduced, incurs no spiritual
hability if it happens to be wrong. A jurist or a

1¢Talwik', p. 693,
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Qadi is free to make his own deductions in matters of
juristic  (dholdaly law, while so far as laws based
on a text, or on Ijmd‘, are concerned, he is abso-
lutely bound to follow them. If a Q4di or judge goes
wrong on a question covered by an  express lext or
by Ijmd', his deerce must be sct aside either by
himsalf when he discovers his error, or by the suc-
ceeding  Qddi.  Dut  his decision in a mafter of
analogical law may not bo reversed, because with
respect to it, 1t cannot be suid with cortainty that his
view 1s wrong. As fov prool of the divine origin of
Qur'dnic and traditionary texts, the Qur'dnic texts ave
accepted as proved, beyond a possibility of doubt,
to be of divine origin; they are in the very words
of {(10d, which were preserved with so mnch ecare
that all chances of mistale or ervor are excluded.
The precepts of the Prophet on questions of law ure
also revelations from God, but expressed in the Pro-
phet’'s own language. With respect, however, to
a few only of the precepis can it be said that they
are proved for certain to be what the Prophet enun-
ciated. Those that are so proved rank as high as a
Qur'dnic toxt, and demand Dhuplicit faith and obedience.
There are o few more, the proof of the genuineness of
which is regarded as of & high order though not abso-
Intely eonclusive. The authority of laws based on
guch 1iraditions 18 held by some to be as absolube as
of the other class.  As regavds the rest of the procepts,
that is, those which wre proved by isolated testimony,!
a Jurist must satisfy himself as to their genuineness.
If he ig so satistied, he 1s bound to accept the law as
Jaid down by it buat not otherwise. Laws based on
traditions of this class cannot, thercfore, be sald to be
cortain, for it is open fo @ jurist to contest their
genuincness. In that sense, laws based on isolated
traditions may be said to be discretionary like laws
based on juristic reasoning.

Strict and  Another fundamental division of the Muhammadan
modified

laws is into striet {fazimat %, ;) and modified (rukhsat
laws “J

m)’) The two are relative terms. The former class

1 8ce Post, Chapter JTL
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consists of laws in their oviginal theoretical rigour and
of rules in strict adhevence to the letter of the texts,
and the latter class congists of rules with their rigour
modified and relaxed in the application of the principles
to partienlar eircmstances so as to obviate hard-
ships and inconveniences. ‘Uhis division runs through
the entive range of the Muhammadan laws, whether
based on texts or on analogy, and hears resemblance
to the common law and equity law of the KEnglish
systermn.  Sometimes one text relaxes a rule previ-
ously enunciated in asnother fext, and sometimes a
vule, strictly deducible by the application of aunalogy,
15 relaxed by the exercise of what 1s ealled juristic
euity, or preference, having regard to the needs,
habits and usages of men. For example, according to
the strict law n sale 18 valid only of an article which
1s in existence at the time of the contract, and of
which it is in the power of the vendor to give posses-
gion to the buyer. But the rule is relaxed in the

case of a salan (rL“) sale, which is a contract for

sale of goods of & specilic description, which are not in
oxistence at the time of the contract, but which the
vendor has promised to deliver at a future date, in con-
sideration of the price paid to him in advance. This
modification of the rigowr of the law in its original form
is perceptible in all the departinents, and has both a
spivitual and a secular aspect. TFrom a spiritual stand-
point it is considered more meritorions for a man to
conform to all the strict conditions of the law, and in
1ts secular aspect an act ducs not cease to be valid and
operative, hecause it does not conform to such condi-
tions.

I have already adverted to the division of laws Interpretive
into defining and declaratory, and T have said that the laws
function of tho laifer is in one sense nberpretive.
But declaiatory laws must be distinguished from
inborpretive laws properly so called. It is donbtful
whether in Muhammadan jurisprudence rules of inter-
pretation whick have been devised by human reason,
for the purpose of understanding the texts by apply-
ing our knowledge of the language and grammar

9
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to their wordy, can be called laws properly so called.
Interpretation by means of such rules is, however, fo
be distinguished from authentic interpretation, that is,
interpretation of a Quridnic, or traditionary text by
another such text. ‘The object of an interpretive text
may either be to explain the neaning, or to indicate
the limit and the extent of the application of snother
fext. What is laid down by such inferpretive toxts is
undoubtedly law.

There arc some texis of the Qur'dn, and the Tradi-
tions which have cither boen totally repealed, or their
application limited or modified by snbsequent texts.
Many jurists hold that repesling and amending laws
belong to the category of interpretive laws. 'I'hey
argne that when certain laws have been promulgated,
and the time within which they are to have operation
has mnot been specified, and the Lmvwgiver afterwards
repeals them, he must be taken to mean thereby that
the laws previously enncted were intended to have
force until the tiine when the repealing laws were
passed and not thereafter. Similarly, when one text
is wodified by a subsequent text what is meant s
that, when the amending Llext ecomes into operation,
the original text is to have a modified or limiled
application. Only a reveuled law can be repealed,
limited or modified by another law of the same class,
One juristic deduction cannot be said lo be repealed
or modified by another, becanse of neither of them
can it be afirmed with certainty that it s corvect.

Laws having regard to the eclagsification of rights
as made by the Mubammadan nrists, divide thew-
selves broadly into public and privatc. They divide
rights into rights of God (4} i) and rights of men
(Ol 5y 5 the former corresponding to rights of the

public and the lattor to private righis. Rights of the
former class reside in God, bub since they cxist for
the benefit of the community, they are described as
rights of the community or public rights; private
rights reside in individuals. Wor instance, the right.
to levy revenues belongs to the community, and is
exercised on its behalf by the Imém, as contrasted
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with the right of a private owner of a house to re-
ceive rent from the tfenants. The punishment of
crimes 1s & right of the cowmunity, ns distinguished
from the right of an individual affected by a wrong
to cxact restitution or satisfaction. 'That is to say,
there are some wrongs which the State thinks fit to
punish without consulting thc wishes of the person
wronged, and these come within the purview of
public law; other wrongs arc rogarded as a matter
for redress, which it is for the individual wronged to
seck and to enforce, and these are the subject of
private law.

What is called law of persons relates, according to
Muhammadan jurists, Lo the question of the applica-
tion of law, having regard to the fitness (ahliyat

wplat) of men for the inherance and the exercise of

rights and the discharge of obligations. Under this
head they discuss the legal capacity of infants, luna-
tics, infidels, slaves, sick persons and the like,

The Muhaimmadan jurists do not recognize laws of
things as forming a separatec and independent juristic
division. Laws, according to them, are concerned
with the acls of men ihrough the juridical medinm
of rights and obligations. Often such acts have
refercnce to physical objects but not always; and
the law does not deal with such objects except us
‘property ', that is, things over which men cxercise
acts of possession and enjoytuent.

The law of evidence in the Muhammadan systemn
falls partly within the scope of substantive Iaw and
partly of adjective law. "'he right to give shahddat
(§ols) or oral testimnony, is a question of capacity of
the witness to create lHability. On the other hand, the
object of ovidence generally (bayyandi «oli%), includ-
ing oral testimony, is to cnable the cowrt to as-
certain the fruth with o view to enforce rights
and obligations. The Law of Procedure is dealt with
in Muhammadan jurisprudence as law appervfaining

to Addbu'l-Q4di (g.é'&tﬂ ;..,..ab-'.) or the duties of the
magistrate.
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Counstitutional taw of the Muhammaduns, which i
generally dealt with in the textbooks in the chapter on
Biyar (F-.__:JD, defines the duties and rights of the
executive head of the commniunity.

What approaches nearest to international law in
this system is the law delining the relations of the
Muslim:  State and of the Muslims towards non-
Muslim States and the non-Muslims. Dat the rules
under this department of law bind only the Muslim
State and the Muslims, and are not based on any
international arrangement or comity. This branch of
the law is also discussed in most logad lreatises chiefly
under the bheading of As-Siyar.



CHAPTER TI1

SOURCES OF LAW
PART 1-.TIHE QURAN AND TUE TRADITIONS
SECTION [-—GENERAL

T primary source of laws in the Muhammadan Revelation
system is revelation (wahi =.). Revelation has been

of two kinds—manifest ipahir )m'.,'-,,i;) and internal (batin
Bh)- Manilest revelation consisted of the communi-
cations which were made by the angel Gabriel, under
the direction of Cod, to Muhammad either (1) in the The Quran
very words of God, or (2) by hints, and (3) of such %ﬁ:ﬂi&‘;ns
knowledge as occurred in the mind of the I’vophel
through the inspiration (ilhdm f.'ﬂ,ﬂ) of God. Internal

revelation consisted of the opinions of the Prophet
cmbodied 1in the form of ratiocination, and delivered
from tmme to time on questions that happened to be
raised before him. The Qur'dn is composed of such
manifest revelations ag were made in the very words
of God. Matters, which formed the subject of manifest
revelation by hints from Gabriel, or by inspiration, or
of infernal revelation, arc known as abddith (plural
of hadith) ie., precepts or traditions.

Bome jurists would not aceord to the opinions of the
Prophot delivered in the form of ratiocination the rank
of revelation, and would place them on no higher basis
than the opinions of other persons. But the accepted
Sunni doctrine is that they are to be regarded as
anthoritative, until there has been a manifest revela-
tion to the contrary. In fact, it often happened that
there was no revelation for some thmne, and, if any
question had to be decided in the meantime, the
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Prophet would exercise his own judgement and
frequently consult his Companions. If the decision
he arrived at in this way happened to be wrong, God
would then send o muanifest revelation to set it right.
After the death of the Prophet, the presnmption as fo
the soundness of such of bis decisions and dicta belong-
ing to this category, as werc not displaced during bis
lifetime, boeame conelusive, beeause he being the last
of the prophets, there could be mo further revclation
after his death.

Not only were the dicta of the Prophet inspired,
but also his acts or practice (wl'dl Jwsl) In ull matters
coming within the purview of law. Ience precedents
furnished by his praclice are a binding authority.
They are pari of the Bunna or traditions, which con-
prechend  such precedents as well as the precepts of
the Prophet.

Revesled laws  According to some jurists, laws vevealed previously
before Islam  y, {he promulgation of Isldm ave binding on the
Muslims, except such of them as have been abrogated
by the Isldmic religion; while according to others
they have no longer any aunthority. The Hanali
doctrine is that only such laws of the previous revealed
religions arc binding, as have been mentioned in the
Qur'dn without disapproval. This restriction is neces-
sitated, according to the jurists, by the fact that the
previous religions have not been corvectly transinitted
to us, and have nndergone eonstderable corruption.
Qur'an us a I'he Qur'an, whick ig not only of divine origin but
source of laws jaq wxigted from cternity, was revealed in parts to the
Prophet of Arabia during a space of twenty or twenty-
five years. It is divided into siras (35‘)}“,) or chapters,
each having a scparate designation, and is coniposed of
Ayits (u_-.;'\_,_T) or verses, The arrangement of the verses
is not in the order in which they were revealed, but
is believed to be in accordance with a plan sanctioned
by the Prophot himself, Most of the verses, which
ewbody rules of law, were revealed to settle questions
that actually arose for decision; some in order to
repeal objectionable customs like infanticide, gambling,
usury and unlimited polygamy ; some for effecting social
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reforms sach as by raising the legal status of women,
settling the question of succession and inheritance
on an equitable basis, providing protection [or the
rights of minors and other persons under disabil-
ity; and some lay down the principles of punish-
ment for the purpose of securing peace and order,
These rules principally occur in the Sidratu’l-Bagara,
Stratu'n-Nisd', Strata Al ‘Lwrdn, Sorate’}-M4i'ida,
Stratom-Nar, Sdratu’'t-Taldg and Stratu Bani-Ised'il.
The Qurin also contains gencral injunetions which
have formed the basis of inmportant juristic inferences.

The difference between the Qur'an and the procepts Difference
lics in the fact thal tbe former contains the very between the
words of God, while the precepts were deliveved in the ,‘%iﬂﬁigﬁg the
Prophet’s own langnage. One resolt of this difference

is that the words (rhi) of the Qm’an have a spivitual

value and significance apart from what they lay down.
Abt Hanifa, however, is reported to have said that
the words are not a neccssary constitnent of the
Qur’sn, and, therefore, il in saying his prayers a Muslim
used Persian words fo convey the same meaning as
certain verses ol the Qur’an, such prayers would be
valid. DBut it appears that le subsequently changed
his opinion, and the accepted Sunni view is what I
have indicated.

Furlher, no doubt can rensonahly be entertained as to
the authenticity of any verse of the Quy'dn, the whole of
which is held to be mutawétic ( p'yie). that 1, proved
by universally accoptad testimony. Such testimony ac-
cording to Muhammadan jurisprudence ensures certainty
of belief, as it precludes all possibility of concoction
or error. There are but a few precepts—-some say five
or six—which can be said to be o proved. The reason
for this s that, while the texts ol the Qurdn were
collected by the authority of the State soon after the
death of the Prophet, the {raditions were not so
collected. '

The first and most important question, therefore, Rules for
which arises in connexion with a tradition is, ascertaining
whether it i3 genuine. The Muhammadan jurists S0eauthentioity

. . N . . of a tradition
assign @ certaln limit of time, counting from the
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death of the Yrophet, within which, if a tradition is
narrated for the first time, the lnw wonld raise a pre-
suniption, more or less slrong in favour of its genuine-
ness and accuracy. 'This gpace of time is divided into
three periods (qarah wybls the people living in the first
of which arc regarded as more righteons and reliable
than those in the uecond, and the people of the
second period are regarded as more righteous and veli-
able fhan those living in the third period. The frst is
the period ending with the lives of those Muslinms who
had lived during the lifetime of the Prophet, and of
these men, those who had the privilege of meecting
and coming into contact with him, are known as Com-
panions of the vophet or, brielly speaking, Companions.
The second age covers the hives of persons who, not
being Companions themselves, lived during the lifetime
of and came into contact with any of the Companions.
These men are known as successors of the Companions
or, briefly speaking, successors (tdba‘tm ). The
third age is conterminous with the lives of persons
who, not being successors themsclves, lived during the
lifetiine of and came into contact with any of the
snecessors ;. these men are called suecessors of the
successors of the Companions or, shortly speaking,
successors of suceessors (taba‘ tdba‘fn wAR L)

Traditions are grouped into three classes according
to the nature of their proof. Such of them as, have
recgived universal publicity and acceptance, having
been related by an indefintte number ol men in each
one of the threc ages and of different places, are
called  continuous ( Slyie).  Tradibions of this class,
like a verse of the Qur'dn, ensure absolute certainty
as to their nuthenticity and demand implicit belief,
The next class of traditions are regarded in law as
carrying conviction of their genuineness into a man's
mind, thoush not absolute certainty like the first.
These were reported by a limited number of Com-
panions in the first instance, and thereafter, 1. e. in the
two successive periods, fulfilled the conditions of a
continuous $radition. They are called well-known

traditions (mashhir ,,.i0). The third class are desig-
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nated ‘isolated’ traditions (nhdd ole1). These latter
neither ensure certainty of belic! like lhe continunous,
nor carry conviction like the well-known traditions,
but their genuineness in the opinion of generality of
jurizts is so far gnaranieed, that it would be justifi-
able to bhase a rule of law therenpon. Traditions,
which rest upon the testimony of one or more nar-
rators, limited in numbers and not fulfilling the condi-
tions of cither of the other two classes, fall within this
category. Some jurists of cminence do not recognize
isolated tradifions as having any authority in law.

The parration of traditions bheing a juristic acl of Qualifications
the kind known as information or testimony, the©t®Darrator
narrator ((s,}) must fulfil the essential conditions of
eligibility which are lwid down with rvespect fo wit-
nesscs.  Fivstly, he must have understanding so that
the report of an infant, n Iunatic, or an idiot
cannot bc accepted.  Becondly, he must possess tho
power of retention (dabt lawé), which implies that
he should have properly heard the words of the
speaker, being able to understand their meaning, and
that he should be able to relain them In his wemory,
and to reproduce them with accuracy at the tine of
narration. Dut most jurists do not regard such power
of rctention as a condition of eligibility, but only as
a reason for giving preference. Thirdly, he must be
a Muslim; and [ourthly, of righteous eonduct (ilae),
that is to say, he must be a man who generally in
his life and conduct prefers to follow the injunctions
of religion and reasou, vather than the diclafes of
desires and passion. A report by an infidel is regard-
ed as unworlhy of reliance by reason of his bias against
Isldm. A woman's, a glave’'s and a bhnd man’s narra-
tion 18 accopfed, though they labour nnder certain
disabilities in the matter of giving cvidence in o court
of law. The reason for the disfinction is that on
evidence in a cause depends the rights and liabilities
of others, apd the condilions regarding judicial tesbi-
mony arvce therefors stricter.

But the higher ithe qualifications of a narrator, the
greater the aulhority of a tradition reported by

10
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him. For instance, & man narrating a tradition may
be ‘ well-known ” in that connexion (ma‘raf GJ'})AA:), hav-
ing reported many traditions, or he may be ‘obscure’
(majhil  Jage)s N0t having reported more than one or

two., A well-known reporter of iraditions may be
turther possessed of legal learning and acumen, or he
may not. If the former, then the Hunaffs would accept
the Jaw based on his tradition in preference to any
deduction to the contravy to whick analogy might
point. But some Malikis wonld in such 2 case follow
the analogical deduction in preference. If a well-
known reporter Is not reputed to be a jurist, his
traditions will not be acecpted if opposed to a rule of
analogy. Awmong tradilionists who were also famous
ag jurigts, the names of the firet four Caliphs,
especially Abt Bakr, Umar and ‘All, and of ‘“Abdu’{lih
ibn Mas‘ad, *Abdu’lldh  ibn ‘Umar, ‘Abdu'llah ibn
cAbbds, ‘Ayes}m, wife of the Drophet, Xaid, Mu‘ddh
and Abd Misd'w’l-Ash'ari are the most prominent. Of
the other class, nameoly, wellknown fraditionists who
did not possess the qualifications of a jurist, Abu
Huraira's is the most conspicuons name and nest to
him perhaps that of Anas, As regards an obsecure
reporter, if it happens that the Companionsg narrated
a tradition on his authority, or vouched for the acen-
racy of his report, he would be regarded as having the
same statns as a well-known reporter. If the Com-
panions generally repudiated an obscure roporter’s
traditiong, his traditions will not be accepted at all
If some Companions rejected a tradition narrated by
an obscure reporter snd others accepted it, it will be
accopted if the law laid down therchy is found to
harmonize with the result of analogical deduction. If
a tradition of an obscure reporter did not receive
publicity during the age of the Companions or of the
successors, but caine to light during the age of Aba
Hanifa, that is the third period, it will be accepted
by the Hanuffe if found to accord with analogy, but
not otherwise. If, on the other hand, such a tradition
did not sce the light until after the expiry of the
third period, it will not be accepted at all.
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It is also an important matler for consideration, Connected and
whether the chain of narration is compleic and disconnected
reaches the I'rophet or not. BSometimoes the absence traditions
of such connexion, is apparcnt on the face of the
report itself, lor instance, when a narralor not being
a Companion says: ‘The Prophet said this’ without
mentioning his suthorities. A proper report ought
to mention the successive persons by whom the tradi-
tion is transmitted, the usual form of such report
being, ‘so and so reported to me from so and so,
cte., and the last person reported [rom the Prophet,
that he said this...." A report which is defective
in nol sctting out the authoritics is called mursal

(Jw)«’e) or disconnceted. A disconnected narration of

a Companion is accepted by all the Schools, because
ol the preswnption in favour of ifs authenticity, arising
from the high charpeter of the Companions and their
regard for accuracy, as well as from their close
proximity to the Prophet. The Ifanatis and Malikis
would also accept disconnected reports of successors
and of successoas of successors, but not so the Shah‘is.
A disconnceted  tradition narrated after the expiry
of the third period is not accepted except by some
Hanafi doctors.

Sometines on the [ace of the report itself the chain ggher

of authorities may be completely set out, and yvet the objections to
law may consider it disconnccted and refuse to accopt it & tradition
as anthentic beewuse of certain infirmative circumstances.
For instance, the narrator may not possess the neces-
sary qualifications, or the tradition itself being of
the class of isolated may be contradictory of u texi of
the Qur'in, or of a continuous or well-known tradition,
or it may have been repudiated by the Cowmpanions, or
it may be one relafing to a matter of sueh common
occurrence that the paucity of its reporters cannot be
cxplained. In any of these cases such a tradition is
not to be nccepted.

There may again be other objections to a report
called in Arabic ta‘n () literally, imputations. Such

objection may somefimces arise from the narrator’s
own conduct. For instance, if he has been acting
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in violation of the precept marrated by himself, or if
he subsequently denics having reported it, such a tradi-
tion would be unworthy of acceptance. Similarly, a
tradibion is not to be relied on if it has been rejected
by the leading traditionists, or if its knowledge has
been denied by the Companions, provided ihe tradition
itself be of such w character that, if genuine, the Com-
panioiis would be presuined to have known of 1t. The
fuct that a tradition was not kinown Lo the Compunions
would not be a sufficient objection to ity validity, it
the tradition Dbe one relating w o matter of rare
OCCUETCNGE,

The next point Lo be borne in mind is the mode
of transmission (&;}3})). The accepted mode of trans-
misgion 18 for the ilraditionist to reeite n tradition
to the porson, who 1s to narvate it from him, so
that the hitber may be in o position to say, ‘so and
so related to me (haddathand {Ca~) such and such’,
or he may write it down, i which case the proper
form of naration would be “so and so nformed e
(akhbarana jaady.”  The way I which traditions are
nowadays preserved awitd handed down is by inecans of
writing, while in the earlicr ages they were 1aostly
preserved 10 men’s memories,

What is ol greal importance with reference to the
mode of lransmission is the question, whether the
very words of the Prophet have been reported, or only
their sensc and substance. If the very words are
repovted such o tradition, the other conditions heing
satisticd, will be accepted by all the jurists, oven
if ity narrator wus nob versed in Iaw. I the language
of the Prophet has not been preserved, some jurists
would not aceept such a tradition at all. The majority
of jurists, however, arc for accepting it, provided its
meusning is not open to any doubt; and inm their
opinion it would make no dillorence, whether the
narrator of such a tradition was a jurist or not, pro-
vided he understood the language. When a tradition
of this sorl Is rveported in language which requires
construction ; for instance, if words of general import
(‘atn rh:) are used. and they arc capable of g Hmited
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application (khds ela) or words of prinmary meaning
(haqgiqr i) are used and they are capable of =2
secondary meaning {majdzi S haee)s then, if the reporter
was well versed in law, it would be accepted, but not
otherwise. When the lunguage of a tradition, which
is not reported in the words of a Traphet, is of an
squivocal character, it is not 1o be accepted at all.

When a tradition roports the practice of the Frophet, Prophet's
the principal question is whether i relates to a matber Practice
in which such practice is & binding authority. So far
as ik is 1 source of laws, the practice of the Prophet is
relevant when it involves decision of a question sub-
nitted 4o his judgeinent. Goenerally speaking, however,
whatever the Prophet did, a Muslimn would be justified
in deing, unless the act had special relcrence to his
misgion.

Traditions are lastly grouped with respect to their Traditions,
subject. As to matters which are the right of God,:‘:;i;;ference
an isolated iradition cannot create an offence entailing subject-matter
punishument, but a continuous or well-known tradition
inay.  Asg regards mabters which are the right of man,
if o precept imposcs liability pure and simptle, its re-
porter must posscss all the qualifications of a witness,
both as to fitness for giving information and for fixing
lability on others. Besides, the form of navration
must conform to the requirements of judicial evidence.

Some jurists like Abd Sa‘idu’l-Barda‘l hold that the
dictn, of the Compenions of thoe Irophet are also
binding authority., DBui the accepted Sunni view s
that such dicta are binding only when they have the
force of ljmd‘, and the individual jJuristic deductions
of the Companions have no higher authority than such
deductions by other jurists, though they are reccived
with greater respect.

SECTION I[—INTERPRETATION
I now propose to consider the rules ol interpretation The function
which in the Muhammadan system are trcated as a and scope of
subject of jurisprudence. According to Muslim jurists interpretation
interpretation of a legal text is governed substan-
tially by the same principles as other questions of
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interpretation. The function of interpretation is to
discover the intention of a person, whether he be the
lawgiver, or an expounder of the law, or any other
person, etther from his words or his conduct. The
object of interpretation of conduct, which is called
‘interpretation by necessity ' (baydnn'dh-dhararat), is in
the ecasc of the lawgiver and the expounders of law
to ascertain their intention with regard to what has
been loft uncexpressed as a malter of necessy infer-
ence from the surrounding civcomstances as fwnish-
mmg an index to their munds.  For instance, when
the lawgiver sces cerfain customs prevailing among the
people and does not promulgate any laws prohibiting
them, 16 is presumed that such custos have his sanc-
tion, or, il a Comwpanion of the DPropliet narrates u
tradition from am obscure marrator without impugning
its correctness, it is presumed that he considercd the
tradition to be genunine. Interpretation of the conduct
of u private individual is nothing but the applicution
of the doctrine of estoppel. We are at present, how-
ever, 1nainly concerned with interpretation of the

Quranic and traditionary texts.

Words classiied  Words with reference to their application to convey

with reference
to their
application to
convey meaning

Homonyins,
general nnd
apecific words

a certain meaning are susceptible of [ourfold divi-
sions, having regard to (1) thelr grammatical applica-
tion, for instance, whether . word is n homonym or
of a spectiic or genera! import; (2) their actual use,
such as whether a word is used in its primary oc
secondary, plauin or allusive, in its dietionary, technical
or cusfomary »ense; (3) the extent to which their
meaning is made clear or left ambiguons or doubtful,
that is to say, whether the meaning of the proposition
which they embody is manifest, explieit, explained, and
so on; and (4) the different ways in which the mcan-
myg of words 18 indicated.

(' A word which is applicd by several applications
to many things iz called a homonyin (muushtarak

<)

spring of wator, or the spring of a clock, or the spring
of a tiger. If a word iz applicd by o single applica-
tion to many things not limited in nwbers, and

i) Tor instance, the word ‘spring ' may mean &
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includes everything to which 14 is applicable, it is
called a general word (‘.h:). A word may be general

either by ity form and its mcaning, such as men, or
by its mecaning only such as people, community, or
by way of snbstitution such as the pronoun ‘whoever’
in the sentence, ‘- whoever will come to me first will
have a dirham.” When a word Is applied by a single
application to many things not limited in numbers,
but not inclusive of everything to wbich it is appli-
cable, it is called an indetevminate plural  (jama

mnnakkar, =ik o) such as the word ‘men’ in

the sentenéc, ‘1 saw men In the street.” When a
word 1s applied by a single applieation to a limited
number of things, including everything to  which
it can be applied, say one or two or a hundred and so
on, it is ealled a specific word (khis els). A specilic
word is opposed to a general word. 1 2 specific word
is nwed to denole an individual, it may mean a parti-
cular individual, such as Zaid or ‘Umar, or an individual
as belonging to o certain species, as a hovse, or 2 man,
or nn individual as belonging to a cariain genus as a
human being.

If the meaning of a noun be exactly that to which Derivative,
the root word from which it is derived is applied, properand
while rotaining the original form, it is called a deriva. BSTEC ROURS
tive noun (sifal alie)s suich as the word murderer
which 18 devived from murder. Il it be not so and
its meaning is individualized, it is called a proper nonn

(‘alam ri,—,); otherwise, it is called o generic noun

(L_j”-"‘-?* rml)

If by a derivative or generic noun is mecant the Absolute and
thing named without any limitation, it is called abso- limited words
lute {mutlag i)y otherwiso 1t is called limited
(mugayyad ofi%). If all the things to which it is
applicable are included, it is called a common noun
(‘41 pe) I it is applied to only some determinate
things, 1t is called particular (ma‘htd Oyper)y and if
it is applied to some of the things but not deter-
minate, it is called indeterminate (nakara 5, 52)-
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A specific word (_els) 1n its application as such
establishes an absolute proposition. By the phrase
‘as such’ it is intended to cxclude from present con-
sideration the cffect of the conlext, or of extrinsic fucts
on such a proposition. When it is said, for instance,
‘Zaid is learned’, learning is predicated for certain
of Zaid, and similarly the word learned’ being
specifie, lesrning and nothing else is  predicated of
Zaid.

Take another illustration. The word then (al-f4 )
14 specific in sigmiiying sequence. A text of the
Qur’dn, for instance, lays down: ¢ Divorce may be by
two sentences, then you may detain them (menning
the divorced wives) in a proper manner, or let than
go with kindness. It is not lawfal for vou to take
from them anything out of what you have given
them, unless yon are hoth afraid that you will not
be able to keep within the hounds of law, that is,
if they lived together. If both of you are afraid
that you will not be sble to keep within he bounds
of law, then it will not be wrong i she (meanmg
the wife) ransoms herself. These are the limits of
law Iaid down by God and so do you not transgress
them ; thosc who transgress these injunctions are
wrong-doers. Then if the husband divorces her, she
will not be lawful to him thevealter, uniil she marrics
another husband and then, if he {meaning the last
husband} divorces her, there s nothing to prevent
her and the first husband to refurnm to eusch other
again (i. ¢. to marry each other), provided they think
they will be able to observe the limits laid down by
(tod. These arc the injunctions of God revealed for
the benefit of the people who know (what is right
from wrong).'' Here we find that divorec by the
hushand by two sentences is first mentioned, followed
by the mention of vansom, by wbich 1t wonld be
lawful for the parties to agree that the wife shall
be relensed from the marriage tie, in congideration of
money or other property to be given by her to the
hushand. Next, it is laid down that il them the

1 Sdratn’l-Bagara; Tafsir-i-Ahmadf, p. 180
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husband pronounces another divorce, it will not
be lawful for him to live with her afterwards. Shafit
holds that the word ¢hen, which comes immediately
after the mention of ransom, does not refer to ransom
but refers to revocable divorce by the hushand, He
treats the passage regarding ransom as a parenthe-
tical specch. Hence according to him, it a husband
confers the power of Kkhula® om his wife, 1t operates
as faskh and not as taliq and the husband ceases
thereafter to have any further power of pronouncing
o taldq. The ITanafis differ from him argning that
such a construction would deprive the word then of
the force of sequence, which they say is not permis-
sible as that 18 1ts speeific meaning. They hold that
khula* operates as taldq.t
Liet us take another illustration, the word for (£1) Force of for in
is specific as denoting the idea of exchange. Therefore @ GUranic toXt
. , Y . . relating to
in the verse of the (Qur'an, ‘scek (mea-n}_ng a wife) for g wey
your property’, the word for being specific settlement
of property by way of dower on the wife cannot be
dissociated from a marriage. Hence, 1f marriage is
contracted on condition that there shall be no dower,
the wife according to the Hanafis will still be entitled
to proper dower. Bhafi‘f holds, however, that in such
a case 1f the husband died before consummation of
the marriage, the wife would not be entitled o any
dower.?
When a general word s used its application, according General words
to the ITanalfis, covers for certain cverything to which
it is applicable. Hence acecording to thew n gencral According
text of absolute authority cannot be limited, excopt by @ th;]l?iana;ga
ﬂ;nothe’r guch toxt. ’I.‘}'m Shaili.‘is; S0y that..:]; gencral ig:_?c]?liétegs 8
word includes overything to which it 18 applicable, bnf cortain all
not for certain, so that its application in a text of the things to which
Qurdn or a continwous tradition may, according to the{,“‘r?ﬂ
them, be limited by a iradition of isolated origin or by appHcante
analogy. According to some jurists, when a general
word is uwsed one should wait to see, if therc be any
aathority to show whother everything to which it is

' Tawdith ’, pp. 31-2; * Tafsir-i-Ahmadi’, pp. 130, et seq,
¥+ Taugth’, p. 32,
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applicable is ineluded, or only some among them,
because a generul word is somcetimes used to denote
an individual. Other jurists hold that a general word
is Lo bo construed as meaning at least one, and if
plural it 18 to be taken to mican at least thrce, for
that is the least number of plurality, and then one
must panse and ascortain from the context whelher it
applics to any other cases. The argwment in sapport
of the Hanaii doctrine is that usually the language of a
rule of law is geneval 1o ils terms and, if ils applica-
tion were held to be confined to a few ouly of the cases
covered by Lhe words, without there being any partis
cular reason or authority for such limited application,
the ntention of the lawgiver would be [rustrated.

When two speeches of a general character conflict,
one of fhem sanctioning a certnin thing in general
words and another prohibiting it, the prohibitive speech
will prevail. It is laid down in the Qur'in: ‘or you
may have such (women) as your right hand has
gequired (neaning slave girls)’, and in another verse
it lays down; ‘do not bring together under you two
sisfers . ‘All was of opinion that tho restriction with
respect to combining two sisters did not apply to
slave girls, but only to the case of a person marry-
ing two sisters at the samc time. The ITanafls, on
the other hand, hold the contrary view on the ground
that the prohibitive text musl prevall over the affirma-
tive text?

Two apparently Somelimes it may be possible to reconeile two

conflicting
propogitions
ought to be
raconciled
if possible

Textis relating
to Hddat

appatently conflicting propositions.  In the Sideatu’l-
Pagara it 18 Iaid down: *Those women whose husbands
are dead should restrain themselves (from  marrying
again) for four months and ten days’, while in the
SBuratu'n-Nisdw'l-gdsira it is lnid down that the period
of probation for pregnant women is until delivery. ‘All
would reconcile the two texts, holding that the period
of probation for a widow who is enceinée is the
remotest of the two poriods, nawely, fouwr months
nrd ten days nentioned in the first fext, and the
peried ending with delivery as Jaid down in the sceond.

1 «Taudfh’, p. 23.
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Ibn Ma‘sud, on the other hand, is of opinion that
the last text repeals the first to the extent to which
they are in conflict, and therclore holds thatl the ‘iddat
of a widow in expectation of a child, is completed
on delivery, aven if the event takes place before the
cxpiry of four months and fen days?

When fwo propositions, one of general and the Rule of
other of specifie import, conflict with each other and ?E:EZU&Ct:E;’Eér&]
it eannot be asgcertained which of them is Jater in Fmda.liméi'ted
date, both should be presumed to have been delivercd proposition
at the same time and, as in the case last mentioned, conflict
an attempt should be made to reconcile them ag fax
as possible.  According Lo Bhafi‘ls the general pro-
position is to be accepled, subject to the limitation
imposed by the special proposition.  According to
Hanafis, if they cannot bo reconciled then the rule
as to contradictory propositions will apply. If the
general proposition be later in doate than the special,
the latter will bhe held to have been repesled.  When
the speeific ov particular proposition is subsequent to
the goneral, then according to the anafis, if they are
cunnected with cach other in point of time, the latier
in its application will be limited to the cases not
covered by the former, and, if they are not so con-
necled with ecach other, the particular proposition will
be held to repeal so much of what is laxid down by
the other as ig inconsistent therewith., The difference
between the two cascs is thus expressed: in the first,
the general proposition, as limited by the parkicular,
still rotaing its goneral character, that 1s to say, it will
not be considored as absolute (gata' uxbj), while in
the second so much of it as still holds good will be
treated ag absolute and certain.”

A general proposition niay be qualified in its opera- Qualification
tion, cither by a clvuse which is not independent of it ©f @ genoral
(Jihand] j3E)s OF by an independent speech (JHM)‘propothon
It by the latter, the qualilication is called limitation
or speeification {(bakhsis e ) When the qualifying

! Taudgih ', p. 84,
3 s Talwik ', p. 79
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words are such thai they rclate to what has preceded,
and do not by themselves form a complete speech,
such qualifying words will not be regarded 2s an
independent  proposilion.  When it is othorwise the
gualification is said to Le by an independent speech.
A qualifying dependent clause cither intreduces an

exception (sliliu}), & condition (,d) or a quality (&ie)
mto, or indicates the extent (abk) of application of, the
original proposition.  An exeeptive clause has the
cifect of confining the operation ol the original pro-
position to some among the cases to which the latter
applies ; a conditional clause restricts its operation to
certain contingencies; a qualitative clause lmits its
application lo things possessing a certwin quality, and
a clause Indicative of extent serves to show the limii
of the operation of the win proposition.

When the application of a general proposition is
narrowed down, not by a clauge which is part of the
general specch itself, but by an imdependent speech, Lhe
limitation may be expressed, ¢r is to be inferved, by the
application of human reason or cxperience, or by the
light of custom, or from the faet that the gencral
word is less appropriately applicable to some tiings
than Lo others. Examples: the oxelusion of infants
and lunatics from the scope of the law imposing
certain  obligations is dictated by our reason as a
matbter of necessary implication; when it is stated in
the Qur'dn: ‘thon hast been given everything’, the
pronouncement must be taken to refer to things, the
possession of which is valued by men; when & man
says: ‘I will not cat meat’, he must be laken to mean
only meat of such unimals as js habitually caten; and
if & man says: ‘all my slaves are Iree’ the speech will
not include mukdtabs (Le. slaves who are entitled fo
freedom on certain contingeneics) for the use of the
word ‘slave’ is mnot altogether uappropriste in con-
nexion with mukdtabs.

‘When a general proposition is qualilied by a depen-
dent clause, then, so far as it is not so qualified, it retains
its characteristics as a legal authority, Thatb is to say,
it what is excepted from its purview is something
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definite, the rest of the proposition will be regarded
as an authority inadmiissible of doubt; it will he
otherwise if the things cxcluded arc of an indefinite .
nature. g
When the qualifying speech is independent, then, Effect of an
the original proposition, in so far as it is slill oper- ]lTl‘i‘_ai?endent
. . . imiting speech
ative, will be regarded as general only in a secondary
sense, and would not be treated as absolute. Phere is,
however, ene cxception to this; when the limitation
is introduced by our reason as, for instunce, in exclud-
ing infants from the purview of certain -obligatory
commands, the general law in its application to other
cases 18 still of absolute authority, so thal any one
digputing it would be guilty of unbelief, A gencral
text independently limited, thongh not of absolute
authority, in the above sense is still binding.
Ii what is excluded by an independent limiting texi
is not ascertainable, the limilation would fail, and the
original text would remain operative, though not [ree
from doubt., When what is thus excluded is ascee-
tainable, the application of the lhniting text may be
extended by anslogy. Dut if the hnnting text be
subsequent in date, it, being according to Hanafis
partially repealing, would not be so cxtendible, 'I'he
reason i that, if o partially repealing text were to
be oxtended by analogy, the elfeet would be the
repeal of a text, or part of a text, by analogy which is
not allowed. In the case of a text which is merely
qualificative, the same question does not arise, hecuuse
it is simultaneous with the text itself.! Liet us take
an iliustration. A man says: *1 sell two slaves of mine
for a thousand dirhems, and I shall have the option
to revoke the sale with respect to one of them.
Here both the sale and the optlion wounld be wvalid, if
the slave who s the subject of option and his price
be ascertainable, the limifation being treated as having
the effect of a partial repeal. If, in the above case,
cither the slave, the subject of option, or the price be
unascertuined, the whole transaction will be invalid
and the limitation will be treated as an cxceptive

1< Talwih’, p. 88.
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clause of unascertatned operation.  Similarly, i a
poerson sells two slaves and one of them dies before
delivery, the transaction will hold good in respect of
the surviver lor a proportion of the consideration
money, death repealing as it were the sale of the
other,

A word may be general in its grammatical form
(3ighi  fxae) and application (ma'na sire) such s
the word “mon’ or only in its application. If the latier,
then 1t may apply as meaning the onbive body as a
whole, e, g, the word “conununity ’, or as inclusive of
each one 1o respect of whom the proposition is appli-
cable, e, g. whoever will coine to me for him there 15 a
“dirhem’; or by way of subsiitution (badl Jay), e. g
“ whoever will come to me fivst he shall have a
dirhein ”.

Whenever o word 1n the plural form or o word
general in its meaning though not in form is used,
it muast nwean ol least three, becausce in Arabie there
arc three numbers singular, dual and plual.  But there
are two oxcephions to this rule, nawmely, in the texts
relating to inheritance, and in the construction of wills,
For instance, in the Quranic verse: “if he has bro-
thers’, brothers mean two or more as reducing the
share of the mother to one-third.  Similarly, iwo
sisters take two-thirds belbween then, in the same way
as throo or more. I a testator gives a legacy to his
relations and there are only two of themr they will
take the whole.?

When a word in the plaval form s proceded by
“the’ (al), and it is nol intended to indicate thoveby
any speeilic objects, it will have the force ol o goneral
term, lneluding in its applicabton everylhing to which
it is applicable.  For instance, a traditionary text says:
“the Tmdms (are to be sclected) from the tribe of
Quraish.” Iere the article ‘the’ before *Tmams ' indi-
cates that all ithe Imdms must be selected from that
fribe. It was on this ground that the demand puat
forward by Lhe Ansir (.. e. those people of Madina,
who gave shelter to the Prophet and his followers

L Talwih ', ps 95,
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when he retreated to that city) at the time of clection

of Abu Dakr to the Caliphate that there should be

one Imdm or Caliph from the tribe of Quraish, and

another fromn among themselves was held to be contrary

to the law.! The plural number when preceded by the

article ‘the’ algo denotes genus according to Abu

Hanifa, For instance, if there be a bequest to A and

the poor men, A would take half and the poor as & body

would take the other hall. A determinate (mu‘arral Determinate

ced- and
indeterminate

ing it, is in its legal elfect like a gencrrl term. T'hus, plural

it a person were bo osay: ‘my slaves are [ree men’,

all his slaves would be emancipated. There is some

difference of opinion as to whether an indefinite plural

has the elfect of a general term: according to the

majority of jurists 1t has not.

A singular number preceded by the definite article Effect of u

(JT). if it be not intended to indicate u specific object, singular
preceded

produces the samc legal cffcet as a general torm. by the

For instance, the verse which lays down punishment

for thieves, namely, ‘ the male and the female thief,

cte.’, is construed to apply to all thicves.

An indeterminate word when used to convey the Indeterminate
negative 18 also generie in s import. For instance, words
in the Qurinic verse: ‘say (L.e. ask them) “ Who
gsent down the book which Moses taught™’, the word
“who " negatives all but the speaker, namely, God,

Similarly if an indefinite word be used in connection
with a condition in o case where the proposition
dependent on such  condition 18 of an allirmative
character, that word will be constiued as a word of
general import so far as il jmplies negation.  Tor
instance, the sentence, *1f T beat & man then so and
go’, means ‘1 shall not beat any wan and il 1
do so then so and =0 [Likewise when an indefinite
tertn is clothed with a gencric quality, it ig treated as
& general term in its cffect. Example, when a man
gays: ‘I will not lkeep company oxcept of learned
men’, he would be enfitled to associatc with all
learned men.

l._!').t,-o) plural form, without the dofinite wrticle pre

1+ Taugéh’, p. 46.
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The word aiyyun (') or ‘ whoever' when it is

clothed with a quality, becomes generic; for example,
a wan says: * whoever among my servants will beat you,
ig free”, if all the servants beat the person addressed
they will all he emancipated.

The word ‘man” () or ‘he who’ is specific In its

application, but when nsed In a eonditional specch it
has the ctfect of a general word. Example, ‘He who
enters the house of Abn Séfyan is safe’, all persons
who seck refuge in his house will be safe.

The word md (Le) or ‘that which’ is properly speak-
ing intended to indicate inanimate objects, but it is
sometimes nsed in a secondary schse, a8 meaning
*he who’,  Mxample, a master of a slave girl soays
to her: *if that which is in thy womb be a boy thou
art free', nnd the woman thus addressed gives hivth
to twins, one malo and the other female, she will not
be emancipated, for by ¢ that which’ the speaker mcant
“all that’.

The words jawnlf (gima) oOF ‘all of {hem® and
kull (J=s)or ‘all’ are generic in their effect, so that
their application will not be limited to some only
of i1he things to which they are applicable. Tt the
word lull or all is used in connexion with an inde-
terminate word, it means every one of the individuals
to whom the word is applicable and, if it be used in
connexion with a determinate word, it wonld mean

ER
the whole body. A man says: ‘all who (ore J==)

enter the fort fivst, for them is so much money’,
and ten men enter it together, each one of them will
be entitled severally to the amount mentioned. But,
if, in the above case, the word jami‘ or ‘all of them’
had been used instead of kull or *all’, all the ten
persons  would share the amount mentioned he-
tween them.

When a2 man’s act is reported, no general in-
ference is to he drawn therefrom, for it ig possible
that the act had reference to particular circumstances.
For instance, it is reported that the Prophct said his
prayers in ihe Ka'ba (the sacred house of Mecca),
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From this fact it cannot be inferred that he said his
prayers generally there, whother obligatory, super-
erogatory and the like. On the other hand, it has
to be ascertained from other sounrces, such as by
snalogy, whether all kinds of prayer were meant or
only those of a particular kind.

When a statement is made in answer to an inquiry, Interpretation
or with reference to an  occurrence, the quesiion ©f 2 ptatement
wheifher.s_uch statement is to be regarded as of general ;Eaafswer to an
applicablity, or is to be conlined to the particular inguiry, or with
facts embodied in the question or the oceurzence, has veference to
sevoral aspects. In the first plice, the statement may Prrticular
not be independent of the inguiry or occurrence, ov it ecenrrence
may be so. Tf the former, it may be absolutely eon-
nected with the particular facts, or may be apparently
connected with them, but admitting of the possibiliby
of its being an independent statemoent or the reverse.

For instance, if a man inquires: ‘Is not there owing
from you to me, one hundred rupees’, and the answer
is ‘ecertainly '; in such a cnse the siatement in angwer
is clearly connected with the inquiry. On the other
hand, when i1t is stated: © Mu‘adh committed whoredom,
so he was stoned to death’, the proposition is in 1ts
form independent, but in fact 1t has referonce to o
particular occurrence. Suppose o wan says: ¢ Cowe and
have breakfast with me’, and the addressee answers:
‘If T tuke breakfast with you, thon so and so’. The
last statement, though it is in fact an answor to a
particular question, 1s absolute in form. On the other
hand, when o man says: * [P 1 tauke hreak{ust with you
to-day then such and such’, the statement on the face
of it is independent. bul adumits of the possibility of
its having been made in connexion with an inquiry.
In the fivst three of the above illustrations the proposi-
tion must be construed as velabing to lhe facts involved
in the particular inguiry or occurrence, and in the
last it will be presumed to be absolote, but, if the
man, whose statement it is, says that he meant it to
be otherwise, his word will be accepted,  According to
Shafi'i, the proposilion even in the last case will be
presumed to have reference o some particular occur-
rence or inguiry.

12
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It is laid down by Sadra’sh-Shari‘at that, according
to the genera! rule as accepted by consensus of opinion
among the learned, that which is taken into account
is the generality of the expression used in a proposition,
and not the particularity of the cause or circum-
gtance which led to it. And he goes on to add that
the Companions and their successors accepted, and
acted upon rules of a general applicability, though laid
down with reference to the facts of & particular occur-
rence.) Possible objections to this important principle
of interpretation have been thus answered by way of
anticipation.? It may be urged that, if a proposition
occagionad by the [acts of a particular case were to
be considered as a rule of geneval import, then its
application to that case itsclf should be capable of
being hmited by analogy, because a general proposi-
tion covers equally all the cases to which it applics,
including the one In question, and 2 general proposi-
tion is capable of being limited. Teo this 1t is replied
that there is no rcason why, with respeet to some of
the cases inclnded within a general proposilion, its
application should not be a’ matter of certainty and
therefore incapable of any limitation. Anothor objec-
tion which may be nrged is that, il the wording of a
proposifion iz alene to be taken into account, the
statement of the facts of the case would be super-
flupus. But it is pointed out that a statement of the
circumstances under which a text was revealed might
be usefn! as furnishing historical information, It may
alsc be urged that an answer should be held to be in
concordance with the question, and this it would not
be if the former i3 allowed to be of a general nature
while the facts to which the inquiry relates are speeific.
In reply, it is stated that concordance between the
two need not he in the nature of coincidence. All
that 18 necessary is that the answer should solve the
question.

1t may be pointed out here that the interpretation
by the Mmuhammadan jurists, in accordapce with this

1 Taydih’, p. b5,
¢ "Talwih,' pp, 121.2.
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rule of the traditions relating to Sadaga or charity, by
which & waq! intended mainly for the donor’s family is
supported, was condemned by the Privy Council as
extravagant.?
The principle of interpretation applicable in a casc An absolute

.. and a gualifled
where there are two propositions, ¢ne absolute (JLE!,) propo;lition

and the other qualified (a4i-), 1s us follows. If what with reference
.. _ _ . to the same
18 laid down by one of them be distinet from what 0 °
18 laid down by the other, effeet should he given to
both. For instance, a man says: ¢ Feed a man, and
also says: ‘ Clothe & nuked man.” In the firss case there
is no qualification with respect to the man to be fed,
while in the latter case the person to be clothed
must be naked, and since what 1is intended by each
of the two commands 15 distinet, both should be com-
plied with. When {wo such speeches convey the same
igjunction, but with reference to two different matters,
in that case ulso according to the Hanafls, both of
them should be given effect to. Dut wccording to the
Shéfi‘is the absolute proposition must be read as subjeet
to the qualified proposition. In the last case, that is,
where the two propositions convey the same injunction,
if the propositions vrefer to the same cause, effect
mwust be given to both according to thé Hanafis differ-
ing from the Shdli‘ls. lfor instance, regarding the
alms to be given at ‘Idu’l-Fitr, there are two tradi-
tions, onc of which says: * Give alms for each free-
man and slave’, and the other: ¢Give alms for each
Muhammadan freeman and slave’; here bhoth the
injunctions relate to the same cause for the distribu-
tion of alms, that is to say, cach member of the
household s the cause for alms to be given on his
behalf. The Hanafis hold according to their doctrine
that such alms should be given cqually for the Mus-
lim and the non-Muslim members of the household.
Shafi, according to whom the gualifying texi controls
the absolute text, holds that alms are to be distri-
buted only for such members of the houschold as
are Muhammadans. If two fexts relate to a single
injunction of law with reference to the same facts,

1 §ee 92, Cal., 682
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then aceording to all the one absolute in its terms
will be read subject to the gualitied texs.  For instance,
it is lald down that in o certwin event ‘one must fast
for three duys’, und it Is also lald down with re-
fercnce to the same event *one wust fast for thrce
successive doys’. ‘L'he resolt is that the fast must he
for three successive days. This rule, however, holds
good only in the case of allirmalive commands, When
there arc two prohibifive comauands, one absolute
antd the othor qualified, such as a an says: ‘Do not
emancipate 4 slave’ and again says: * Do not emanci-
pate @ non-mushim sleve’, there 18 no real conflich
and cach 1s Lo be given cffect to, that is to say, no
slave 18 to be cmancipated as oll. The gencral rule
is that texts should be reeonciled with each other as
fur as possiblet

A homonym when used in a proposition is to be
givenn only onc ot ibs severnl meunings, for it cannot
be held 1o bave been used 1n wmore than one of its
senses.  wWhen, thevefore, such o word vecurs in g text
one must pause to ascertain in which sense 1t is used.

11, If a word is used 1n its original or primary
application, it is regarded as & proper word (hagigat
&igda-) in connexion with such application, e.g. the
use of the word hai* (z2) to denote sale, of the word
nikih (t'&;) to mean  marriage, of the word taldg
(gde) to mean divoree, of the word hibd (am) to
mean a gift, of the word waqt (i3,) lo mecan endow-
moeng gnd so on, and 0 16 13 used in a sense other than
Lhe original by reason ol some connexion between the
iwo meanings, it is regarded as o tropicsl or sccondary
word (majdz jl.e) i conntoxion with 1ts original appli-
cation.  Bome writers apply the designations proper
and sceondary or tropical not to the words themsclves,
but to their meanings. Sadvuw’sh-shuri‘at says that this
Is wrong. '

The application of o word may be in its dictionary,
legral, enstomary, conventional, or itechnical sense. If
a word is generally used in its  dictionary sense

L ¢ Taudily,' p. 57.
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{594y, 1t is regarded as proper in connexion with such
application and, if that word be used in ancther sensc
connected with it, that is, to convey a legal (fr)-
conventionsl () or technical (Qa.)ll:d) meaning, it
will be regarded as a trope with refercnce to such
application and vice versa. The tropical or secondary
application of a word, therefore, consists in its transfer-
ence from ifs original to a comnected sense. When
a word is {ransferred f{rom its dictionary meaning to
a legal or technical meaning, it shows that preference
is given to the latter, although it may be by reason
of the connexion which subsists between it and the
former. After such translerence has taken place, 1t is
the new meaning which generally douiinates its appli-
cation, and both the wmeanings cannot be assigned
to it at one and the same time. Yor instance, the
word khamr in ils translerred lesal sense denofes a
particular kind of intoxicsting liquor, though its root
megning, namely, ‘sowmething which covers or clouds
the senses’, may have induced such application.
"T"herefore in legal phraseology the word khamr must
be taken to denote the gpecific drink to which it 1s
particularly applicd and nol to every intoxicant thatb
clouds the senses. Words used in a sccondary sense,
having regard to the connexion befween such appli-
cation and their primavy application, are divided into
several classes. Here 1t has to be pointed out that,
it the application of a word be what is intended
thereby, it is called its meaning (ma‘na e} it it be
what is to be inferved therefrom, it is called its sense
{mafhum r}.‘_.&,o). If a noun he used to denote the
thing for which it was invented, it is called its namc
(1nusamma gs‘;"*"")'l
Sometimes a word may be tropical with reference Different kindg
to a particular point of time and proper with reference of tropical use
to another. For instance, when it is said: ‘ (3ive the
orphans. their property when they become majors’,
ab the time of the speech the persons indicated were
orphans, that is minors without parents, but they
1+ Talwih’, p. 141,
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would not be so when the property is to be made
over to them, because it is asswmed that they must
then be majors. Sometimes a word i1s used as a
trope as expressive of the potentiality of a thing for
the thing itself, as when the word muskir ().C_;M.Jg) or

intoxicant is used to denote khamr. It sometimes hap-
pens that the connexion actuating the use of a word

in a tropical sense is altogether mental (dhahni Lsia:é);

ns when the name of a thing is applied to denote
its reverse.  Usage also defermines at times the tropical
use of g word. Sometimes the connexion by reason of
which & word is used figuratively may be of an out-
wurd (khériji s>\&) character, as when the name of
the whole is applied to a part or vice versa such s
the wse of the plaral for the singular, or the use of
the word ragaba (x4, which literally means neck, {or
a slave, or when o word denoting cause is used lor the
cffect or the reverse, or a word meaning the condition
of a thing 15 nsed to denote the thing itself, or & word
denoting a thing is used for its quality. In the last
cuse the secondary application is called a figure of
gpeech (is')'ux',id)_ In the text which says, ‘He (God)
sends down from the heavens your food’, what
is meant is rain which is the cause of production of
food. Bimilarly when another text says: ‘Cod will
not allow your faith to go for nothing’, by faith 1s
meant acts of piety of which faith is the condition.
When a brave man is called o lon, the latter word
is used to denote the most conspienous quality of that
well-known animal.

A legal expression 18 also sometimes used in its
proper sense and sometimes in a tropical sense. In
such cases also, there is a common eclement connect-
ing the two meanings. That common element may
bhe the reason underlying the two transactions in
connexion with which a legal term is used in its
proper and secondary applications. A contract of sale,
for instance, has been legalized for the exchange of
property for property, and a lease or hire for the
exchange of property for usufruct or services. Hence
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a contract for hire of the services of freemen may be
expressed as a sale in o secondary sense. Somefimes
2 word expressive of the cause may be used to denote
the legal effect. Tor instance, according to the Ifanatis,
marriage creates a sort of ownership in the husband
over the wife, as is shown by the fact that the
husband is to pay the dower, which is the consideration
for marital relationship, and has the power to dissolve
the marringe. Therefore, if a contract of marrisge is
expressed in the form of sale, it would be valid, for
Instance, the woman saying: ‘I have sold myself to
thee for so much as dower’, and the man saying:
‘I accept’. Similarly a valid marriage would, according
to them, be constituted, if the word importing gift is
used, for gift is the cause or means of acquisition of
proprietary righvs. Here the words sale and gift are to
be undcerstood in & fropical sense, for in their primary
sense they mean fransfer of property. The Shidfils, on
the other hand, hold that since marriage is a contract
which has been legalized for reasons of a specific
character, namely, preservation of the species, the
fixing of descent, restraining men {rom debauchery,
encouragement of chastity, love and union between the
husband and the wife, and of mutual help in earning
livelihood, the word marriage, or its equivalent (nikdh

\&=; or tazwij tf,j?) alone can constitufe such re-

lations.!

Bomoetimes a word expressive of o legal cffect may
be used in n secondary sensc to denote the cause,
but only when the latter is the effective cuuse
designed to produce that effees, but not otherwise,
For instance, the word sale is designed to denote the
acquisition of ownership by the buyer and, therefore,
o man making a vow to emancipate a particular slave
if he buys him may say: ‘If I own or aecquire the
slave I shall emancipate him’.

When a statement is made in a secondary or

Use of figurative
expressions in

a contract of
marriage

Shafii view

A word
eXxpressive of
a legal affect
may be used to
denote the
caunse

Conditione ag to

tropical sense, it will have no legal effect in the giving effect

opinion of Abd Yisuf and Muohammad, unless suc
statement understood in ibs proper sense could be

1 Tangib’, p. 71,
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true, but Abfdt Hanifa does not take this restricted
view. A master says of his slave older than himself
in age, ‘this is my son’, the slave will be emancipated
according to Abui Hanifa, becanse n person cannot own
his own son as slave, and words importing manumission
once used, their legal effect follows irresistibly and as
a matter of comse. His two disciples, however, differ
from him on the ground that the statement could have
no legal operation, hecause, if understood in its proper
gense, 1t could not, possibly, be correct. 1t is not
allowable to use a word both m primary and secondary
senses at one and the same time. The IHanafis say
that the Shafi‘ls in applying the text prohibiting the
drinking of khamr to intoxicants other than the
ligunor known as khamr have violated this rule.
Whether a word  Whether a word or an expression is used in a second-
isusedinits  gry and not its primary sense is to be aseertained

tprrc;);)i?a‘xlosense from the conlext or the surrounding eircumstances, by
to be the application of our judgement, or oxpericnce, or
ascertained by the light of usage or law. For instance, the verge

from the context of the (ur'dn, which says: < Whoever so wishes ought
and surrounding , , accept the faith’, if interpreted in its primary sense
circumstances ' !
namely, as giving liberty of choice in the mafter, would
involve conflict with other verses of the Qur’an, which
make unbelief punishable in the next life, and henee
the expression * whoever so wishes' is construed in a
secondary scnse, namely, that God has decreed that
some would believe and others would not. Similarly,
the tradition: © All (devotional} acts are so by the sin-
cerity of Intention ' cannob, our reason tells us, be con-
strued in ibs primary sense, namely, as incaning that the
physical existence of acts of worship, such as prayers,
fasts, ete., when actually performed, is negatived il not
accompanied with sincerity of intentions, but that it
must be understood in a secondary sense, namely, that
no spiritual benefits would, in the absence of sincerity
of purpose, result from such acts. Similarly, when
a man says to another: ‘TMvorce my wife if thou art
a man’, here by usage the phrase ‘if thou art a man’
should be understood in a secondary sense, namely, as
an emphatic expression. A statement to the effect: ‘1
shall not eat out of this date tree ’ would, from physical
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necessity, mean that he would not eat of its fruits.
Bimilarly, when an agent is appointed for the purposes
of khuguymat, the word khusumaf which primarily
means dispate or quarrel is to be understood in g
gecondary sense, namnely, # suif in court.

1t need hardly be pointed out that not only a sin-
gle word or phrasc, but a sentence or specch may
be wsed in a proper or tropical sense. Ifor instance,
if & person who believes in o creator says: ‘'L'he
gpring has bronght forth grass', the speech would
be regarded as a trope, for it is really God who has
brought il into existence.

Il the application of & word be such that the inten- Plain and allu-
tion of the speaker is disclosed therehy, it 18 called sive words
plain {sarih "(j:!'o)" otherwise it is called & metonym
or allusive word (kindya JMiS). A proper word, the
original application of which has not been lost or
impaired, is regarded as plain with reference to such
application; bui, if the original application has been
lost or impaired, it is held to be allusive with reference
thereto,  Similarly, if a word, the tropical applica-
tion of which prepondcrates, is used, it will be regarded
as plain reference to such application, and allusive
with reforence fo its oviginal application.

‘When plain words are used, the intention of the
person using them is to be gathered from the words
themselves and is not a matter for any further inguiry.
Such expressions operaie much in the same way as
estoppel by deed in the Hnglish law. Bu§, in the
cage of an allusive cxpression, one has to ascertain
what the speaker meant thereby, and this may be
done by ingulring of the speaker himself, or by consid-
eration of the swrrounding circumstances.! The reason
is that when a person mnses an expression of the latter
kind, he fails to disclose, and to make clear what he
meant, while this does not hold good when he has
made use of a plain expression. Legal matters re-
quiring certainty in their proof, such as offences
entailing the punishment of hadd (ss) cannot Dbe
established by langnage which is not plain, for instance,

1¢ Talwih’, p. 233,
13
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a person making an admission of such offences in
words, which ware not plain, would not make himself
liable to such punishinent.

It may be noled here that writings (kitdbat gliss)
arc grouped info three classes in this connexion:

(1) Writings, which are legible and in the customary
uﬁ‘f&’“é)’
such as writings on puper with proper superscriptions,
as ‘from so and so to so and so’. SBuch formal docu-
ments stand on the same footing as a plain speech,

(2) Writings, which arve legible bul not in the custom-
ary and rvegular form (mustabinun ghaira marsamin

and regular form {mustabinun mursimun g

(s ye JAE wtidenc)y such as engravings on a wall or a
leaf of u tree, and apparently also writings on paper,
it mot in the cusbomary and regular form, that is, in-
formal docurnents. These inscriptions and  wrliings
are to be regarded as an allusive speech adwitting of
inquiry ns to what the writer meant,

(¥ Delincations, which are not inseriptions or wrik-
ings in a pereeplible and Insting form (ghairu musta-
binin uﬂlwﬂ )_J_,&), such as delineations of words in the
air or water, They are not taken into account at all,
any more than a spoech which is not heard.

Gestures or signs (ishdrdl =215y of the deaf and
dnmhb are treated on the same fooling s an allusive
specch, und, according to the accepted opinion, it
makes no difterence whother such o person is able
to write or not.?

III. The meaning of o word in o passage or sentenee
may  be diselosed or  concenled,  When it s dis-
closed the word is sald to be apparcnt or manifest
ol meaning {zdhir )m'd;‘-); il 1t iy still further disclosed
by means of the contexi, it 15 vegarded asg clear or
explicit (nagy ai); 1L 16 is 8o clear that there is mo
room [or cxposition and does not admit of litnitation,
it 1s rogarded as explained or unequivocal (mufassar
j"‘i""); and if i is made still clearer so that the

1t Fatdwa Alamgiri ’ (Calcutta odition), vol. 1, pp, 533 4; ¢ Hoedhya ,
vol, ix, pp. 447-0; * Kifdya ', vol. ix, pp- 447-0,



INTERPRETATION 99

possibility of repcal is precluded, it 1s said to he setled
or unalterably fixed (mmehkan ',,_C—_,,&,o). For instance,
the meaning of the Qur'dnic tm‘ct, ‘Cod has wade sale
lawful and forbidden’ (riba), is manilest so lar as the
legality and illegality respectively of the two trans-
actions are conecerned, and is regarded as uxplieit in
distinguishing riba from a sale. Similarly of another
verse of the Qur'dn, namely, . .. ‘lwo, three amdl
four’, the meaning 1s manifest so fur as the legality of
marrigge 18 concerncd, and is cxplicit s regards the
numbor of permissible wives, In the verse, < Verily,
God knows cverything °, the meaning iy regarded as
unalterably fixed, bocause there i1s no possibility of
repeal of what 1s so lald down. Of the verse in the
Quran, ‘so the angels prostrated themselves all ol
them ’, the meaning is regarded as uncguivocal. A fexd,
the moeaning of which is unequivocal, i1s not capable of
being restricted or lhmited in its application though it
may be repealed.

1i the meaning ol & word be concealed by reason ol Whe meaning
an extraneous civeuinstance, 1t is called obscure (khafi may be
obgcure,
£ dilficwult,
bul 1s capable of being understood by the application vague or
of our judgement, it is rogarded ag difficult (mushki] weintelligible
JE=a%) 5 if the meaning of a wownl cannot be dis-
coverced except with the help of another text, it is
called vague (mujmal Jaad)s and if ibs meaning cannot
be discovered at all, it is culled unintelligible (mutasha-
bahi glLi%).

Examples: In the verse relating to punishiment
of a thiel (sdriq), the menning is obscurce so far as its
application to persons stealing shroud cloths, and io
pickpockets is concerned, because n Arabic there are
separate words for such malefactors, namely, nabbdsh
and tarrdér. If, in a ocase like thig, the separate
nalpe Is due to some circumstances in  addition to
thosc to which the word in the text applies, the former
will be held to be covered by the labter, but not if
the new word imports some deficiency. The verse of Who text
the Qur'dn, ‘and God has prohibited riba’, is vague, Fegarding riba

=) 1w word be obscure of meaning in itself,
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because the dictionary meaning of riba is inerease,
and by consensus of opinion cvery increase or prohb
13 not unlawlul, and it is not disciosed what sorl of
increase or profit is prohibited. Dut the Propheb has
mentioned six things as coming within the prohilition,
and hence it is necessary to reflect and inquire what
18 the effective cause of the text, so that it may be
applied to other things coming within its scope.
Examples of unintelligible words are furnished by
tho letters at the beginning of certnin chapters of the
Qur’'an, such as Alif, Tdwm, Mim.

‘When the meaning of a word is undisclosed, it calls
for inquiry, when it is difficnlt, both inquiry and re-
flection, and if it is vagae, then one should fixst of all
seck for its explanation, then Inquire and then reflect,
a8 woe have just scen in the casce of the Qur'dnie text
regarding riba. If the words of o text arc unintelh-
gible, all inquiry must he stopped.

Men posscssed of undevstanding do nol ordinartly
nse language in cany bub s ordinary sense and,
therefore, words must be understood in the ordinary
sense unless the conbext shows that they are used
in some other sense.  Bometimes the context gevves to
make it certain  that the langusge of a4 ftext has
been used i its ordinary sense.

A text 1s smid to be absotule {gatad gzhi) in two
senses @ first, when 1t precludes all possibility of doubt
with regard to its prool or its meaning, e. g. & continuous
tradition or a text of fixed or unalterable meaning ;
secondly, when it precludes the possibiliby of any doubt
being cast on its proof or meaning by auwthoritative
reasoning. If a text 1s absolute in the firvst sense,
it conveys certain knowledge {‘ilmu’l-yagin REERY r,\;;),
and if in the latier sense it conveys knowledge satis-
factory to one’s mind (‘Ilmu’t-tamdniyata diulolll Je).

1V. A word conveys its meaning ecither by denot-
ing the thing to which i is originally applied (mau-
da lahu 4 E}.é’,c) or some park of it (juz s/-,?), or
that which it neccssarily implies as a consequence of
its application in the text (ldzimuhwl-mutdkbkhar
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)g.'.j,cj‘,lmji). Huch expression of meaning may be
directly by the language of the text (‘ihbdratun 3;11_,'.\;-.)
or indirectly by way of connotation or suggestion
(ishdratun §lzh). Sometines a word may indicate
something which its application in the texl pecessarily
implies a8 a condition precedent (gtadd’un lail) s
gomnctimes from what s cxpressed in a text, i way
uppear that 1t applies to some other malter which
contes within itg intendment by the implication of
language (dalilatan @3o). These modes of interpreta-
tion are called istidldl (J3ak.ty by some TTanali writers.

The text of the Qur'dn, which says: ‘Tor the Denotation
destitnte who have retreated. . .’ denotes by its lan-and ‘
guage that what is moeant for them is a share in the C‘;nn?t‘*_"“’fn
property acquired In war. 1t also suggests thaf the ot thoaniis
right of such persons to what they have left hehind
is lost, because the word ‘destitute’ is applied only in
respect of men who possess nothing, and this could not
" be predicated of the men alluded to in the toxt, unless
their right to whal they have left behind Lad ceased to
oxist. In the verse, ‘and the maintenance of women is
{incumbent) on hiru for whom shc has given birth io
children ’, the language understood iIn its original
application mcans that the maintenance ol the wife is
obligatory on the husband. It also connotes thatf the
maintenance of a child is obligatory on the father,
for its descent is impuied to him.  Again, as the child
is imputed to the futher, and the text shows that
the mother yives birth Lo the child for the father, the
text also suggests that the latter has o right to the
child. 1liut as it is not possible for the father (o own
the child itself, the law gives the fathor vight to the
possession of the child’s properiy as guardian.

A man says: *Dmancipate your slave on my behall Necagsary
for onc thousand rupees’; it necessarily Implies as a inaplication
condition precedent that the owner should sell the
slave first to the speaker for a thousand rupees, and
then vmancipate it as his agent, because a man cannot
empncipate a slave who In not his own property.

In thesc cases the law only implies such things as
are absolutely neccssary. IHence conditions which are
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capable of being dropped may ble ignored, but not
those conditions that may not be dropped. In the
above illustration, for instance, the owner of the
slave need not go through the formality of making
the proposal to scll and the intending cmancipator of
accopting the offer, but it will be sullicient if, on the
latter paying the consideration money, the former
should emancipaie the slave on  his Dbehall,  But
gupposing there was $o be no payment to the master of
the slave, 1n other words, if what was meant was that
he should make a gift of the slave to the spealker,
ardd then emancipate him on behalf of the donec,
delivery of possession by the donor would be neces-
sary, beeause delivery of posscssion is an indispensable
condition of a gilt. On the other hand, in a trans-
action of sale proposal apd sacceptance in so nany
words are nob necessary.

Therefore, what is established by such necossary
implication cannot have the cffect of a goncral propo-
sition, nor would it be capable of specification. If
a man says to his wife: ‘Thou art divoreed’™ or
‘I have divorced thee’, intending thereby to mean
triple divorce, it will nevertheless have the effect of
a single or revocable divorce. Here the argument is
that the wife not having, in fact, been divorced at the
time the words were uttered, the legal result, namely,
divorce of a revocable character, must be the creation of
law, since the words actually used were in the past tense,
and not in the fulure, and, therefore, so [ar as such words
are concerned, the divorce is established by them by
implication, and hence the speaker canmot be heard to
say that what he intended was triple divorce. On the
other hand, if & man were lo say to s wife: “ divoree
thyself’, the result, namely divorce, is attributable to
his words, and hence he would be entitled to declare
whether he meant thereby & single or triple divorce.

Let ns take an illustration of what comes within

the intendment or mischief of a text (olasll Jsyad)-
The Qur'anic verse, inculcating the duties of children
towards their parents, which says: ‘Do not say to them
uf’ (.._if an Arabic exclamation of anger or contempt},
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is interpreted as prohibiting the beating of parents,
because the saying of ‘uf’ causcs pain to the person
to whom it is addressed and @ fortiori so does
striking. What 1is established as falling within the
intendment of a text, stands on the same footing os
what is laid down by it directly or by suggestion.
The iaw derived by such interpretation is of a higher
anthority than that established by an analogical
deduction, because the latfer is not based on the
words of the text, but on its eflective cause as-
corfained by the exercise of judgement.  Therelove,
matters like punishment of hadd and retaliation,
which require absolute certainty in the law Imposing
them, can be established by interpretation of the intend-
ment of a text though not by analogy. 1t is, however,
urged that, in fact, this is not interpretation properly
s0 called, but analogical dednction of a manifest and
absolute naiure, but Taftdzdénl observes that this is
guarrelling over words.!

When an alfirmation is made with respeet to a Affirmation
particular matter, it does not, according to the Hanafis, with respect
imply mnegation of the proposition with respect fo to a particular

. .- - matter does not
other matters; for instance, when it 18 sald that jmp)y negation
Muhammad was a  prophet, it does not follow that of the
there was no other prophet. Indced, if it were other- Proposition
wise, therc could be no analogical deduction. Nor does with respect
a prohibitive command Imply that an obligation is ro othor

. matters
imposed with respect to the contrary. Bub according
to Shafiis, when a text refers to a thing specified
by a certain quality, it would not apply to anything
which does not possess that quality. The Hapafis,
however, do not take that view,

The noxt subject for inquiry is how words in How words
their application give rige to commands of law, in their
such as, declaring an act to be obligatory, forbidden, application

.- give rige to
permissible, and so on. A law may be expressed jommangs
in such a form that truth oc falsehood cannot of law
be asserted with respeet io it, as when the law-
giver says: ‘ do this’, or ‘do not do that’, or in the
formm of information or narration (akhbdr )L‘;s_i), g0

¥ s Talwih ', pp. 257-0.
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that truth or falsehood may be asserted with re-
speet to 16 having regard to such form and not to
any extringic fact, such as the iruthfulness or other-
wise of the lawgiver. A proposition of law stated
in the form of narration is regarded as even more
authoritative than what is expressed in the ordinary
form of a command. The rcason pgiven is that the
former assumes the oxistence of a certuin state ol
things which must be legally covrect; because other-
wise the Twwgiver, namely, God, would be hiable to an
imputation of falsehood, u snupposilion which obviously
cannot be cntertained.  For instance, when a Qur'anic
text swys: ‘the wmothers suckle thenr childven’, it
must be assumed that mothers are bound in law to
suckle their childven, or olherwise God would not
have stated as a fact that they do so. When a
law is Iaid down in the other form, it is called
originating (nshd’ £ A law enunciated in the
originating form may be cither affirmative as when a
superior says to his infevior: ‘do this’ or prohibitive
s when the former says to the latter: ‘do not do
this .

According to the Hanatis when an imperative is
used it prima facie imposes an obligation to dv the
act to which it refers. But it may appear from
thie context or other relevant circumstances, that
what was meant was that the person addressed would
be commended for doing the act, or that he was simply
permitted to do if, and pot that it was made obli-
gatory (wijib «as-ly) on him,  [for instance the verse
of the Quran i which God says: *When you enter
into iransactions with one another reduce them into
writing’ is construed to rocommend the rocording of
transactions and not to make it obhgatory, In other
words, as being directory and not mandatory. So
also when it i1s laid down by o text: ‘so you hunt
for game’, hunting 1s intended thereby to be permissive.
Bome jurists say that the mere use of an imporative
does not prima facic convey u mandatory comwmand,
hecaure the imperative form i¢ used in  other con-
nexions ag well. But it is pointed out that, if that
were so, there could be no law., Some jurists, on
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the other hand, hold that an imporative word must
at least mean recommendation and according to some,
it means only permission. The Hanafis say that per-
mission is always implied by the imperative form,
and that prima facie it tends to impose obligation.
Whether a specch of the lawgiver expressed in the
imperative form has in u particular case the cllect of
making the act obligatory, or merely commendable,
or permissible is to be determined by the context.
Similarly, interpretation of the words of a prohibitive
text, so far as ils legal effect is concernod, must in
most cases be governed by the contoxt.

But there are certain gencral prineiples by which Goodnessand
the Tegal eflect of both imperative and prehibitive texts baduess of acts
is determined. The operation of these principles de-
pends te a large oxtent on the character of the act
to which a particular commmand may relate, namely,
whoether it is good (husanun  wa) or bad (qubhun
Laapd)s 07, in other words, vight or wrong.

This matter is discussed af some length in the
books, Dbut T do not think it nccessary to enter
upnn a consideration of the motaphysical and scho-
lastic arguments adduced in support of the different
viows. I ghall satisly mysell wilh sfating the more im-
portunt doctrines on the point, in g0 far as they bear
upon the question relating to the respective function
of law and reason in determining the goodness and
badness of aets, and the exach relations which such
altributes bear 1o the legality or illegality of acts,
Grooduess and badness arve used in three different senses.
Ifiest, that of an act being pleasing or repelient to a
man’s mind ; secondly, as indicative of the quality of
perfection or imperfoction: and thirdly, in the sensc
of an act being deserving in the estimation of law of
praise in this world and of reward in the next, or of
censure in thig world and punishment in the next
world. There is no question but that in the first two
senses, the goodness and badness of acts are discerned
by our rcason. DBut there i1s a ditference of opinion
with reference to the third sense, the Ash'aris ro-
presenting the extreme view of onc school of thought
and the Mu‘tazilis representing the other extreme. The

14
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Matridi doctrine which on this subject may be said
Lo represcnt the opinions of the bulk of the Bunnis
agrees with Lhal of the Mu‘tazilis with certain veser-
vations.! 1t is undisputed that what the law enjoins
must be good and what the law forhids must be bad.
Bot the Ash'ards go [urthoer, and hold that a good act
is what ix enjoined by the law and s bad act is what
is prohibited by it, that is to say. goodness or badness
of an aclt Is established solely by the injunctions of
the law., The Mu‘tazills, on the other hand, heold that
an act which our reason tells ns ig good must be enjoined
by the law, and what 15 so ascertnined to be bad nmust
b forhndden by the law.  [n the vesult 16 amounts o
this, that our notions of right and wrong must,
according to the latter, decide what the law is; but
gecording to the formey, they are allogether Irrelevant
m such an inquivy. The Matridis dilfering froni the
Asharls hold with the Mu‘tuzilis that the goodnoss and
badness of acts in the legal sense Is in most cases
ascerfainable by our reason independently ol the law,
Thoy do nol, however, agree with the Mutazilis that
the lawgiver 18 bound to enjoin what is good and to
forbid what 1s bad, for the lawgiver can be under no
obligation. At the same time according to them it is
not possible for the lawgiver to enjoin what 18 bud
according to our reason, and to forbid what 18 good,
The difference beiween the Mu‘tazills and the bulk
of the Sunnfs would thus secm Lo be wore vorbal
than subslantial.

An act may be good or bad per se, or il may be
good or bad with reference to somelhing else, which
again is good or bad per se. [ the laster, that some-
thing to which the acl in question refors, may he
either » part of it or oxtringic to it. When 1t is part
of the acl, it may be such that the juristic name for
the latter should be applicable to the former, as the
term ‘Ibadat, or act of devotion, is applicable to zalat
or prayer though it is but u part of it; or it may not
be; for instance, the word prayer is not appliable to
the act of yprostrating, though it is part of prayce.

1 Bahro'l-+Ulim’s Commentory on * Musallup'th-Thabit ', p. 13, et
seq.,
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Jihdd, or religions war, is an example of an act which
is deemed to be good with refcrence to something
extraneous, for it consists in fighting the hostile
non-Muslims, and fighting is not good in itself, but
is regarded as good, only so far as the authority of
fslam is upheld theecby! Ilence if such non-Muslims
embrace Islim there is no further ground lor jihdd.
OI aets which are good in themselves, some may nob Good acts
Lo omitted, such as woental acknowledgenent of faith
{tasdiq Jia..a';), and some nwy he omitted such as
expression of snch acknowledgement in words (iqrar
)113‘]). Omigsion ol an act good in ilsclf 18 not allowed,
except when there is suflicient excuse for it. There-
fore, Il a man refraing from acknowledging the faith,
he wiil nol be ealled wmw'min, unless such abstention
he for a valid excuse, such a: duress. Sometimes an
nct good in itselt may bear rescmblance to what is
good with refcrence to something clse. For instance,
payment of the poor-rate, fasting and pilgrimage have
reference respectively to romoval of the wants of the
poor, the discipline of a man’s soul and a visit to
the sacred honse at  Mecea” But sines the poor
have no right to the payment of the poor-rate, and
there 18 no reason why one should visit the honse
at  Mecea, and fusting is doing violence o one's
nature, all cextrancous considerations are  discarded,
and the law considers snch acts as pure acty of
devotion. Henee {ull legal capacily 18 o condition
for the dischiarge or porformance of these acts.
When physical acts such as killing, whovedom,
drinking alcohol, and the like are subject of a prohib-
itive  law (nahf g?j)’ they arc to be regarded prima
facie as bad per se. It may, however, appear that prohibitive
such prohibition is due o the badness of something words
else. And i thut something be parl of the uct itself,
the elfect is the same as if such act was bad per se,
bui it would be otherwis: if it is merely a concomi-
tant circumstance. In the first case the prohibited aect
is legally void and of no effect, but not in the second.

1+ Tandih’ (Oaleutts edition}, p. 189,
# Ihid., p. 190,
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‘When a juristic act is the subject of a prohibitive
command, it is affected according to Shifi'l in the
same way as s physical act. But according to the
Hanafis, probibition of » juristic act prima facie means
that it iy not bad per se, but by veason of gomething
else, unless it appears to be otherwise.

Void, vitiaied When an anet s found to be prohibited as being

and abominable had per se, it is legally void (Jkbs) according to atl.  If

Bote it is prohibited by reason of somcthing which is a
guality of the act itself, or becanse of some concomi-
tant circumstance, the act is rogavded ag legally
correch (sahih _age) In its essence, and the prohibi-
tion is taken to apply to that quality or circumstance.
When the prolibition refers to a quality of the act,
the act is vitinted or faully (fisid swid), and if to a
concomitant circuamstance 16 is aboiinable (makrah
s,)&.,o). Exawples: sale with an invalid condition, a
transaction involving riba, sale of wine, sale during
call to prayors. A vitialed or abominuable act is valid
in law, but involves sin, and 18 not, therefore, called
mubah, whichh means wspiritunlly  indifferent. Tt i
in this sense that a vitinted conlracl ol sale iy snid
to be contrary to the injunctions of rcligiont And
further, because a vitlubed transaction cntails sin in
not conforming to a particular injunction, the law
permits the parties to withdvaw from it until the
rights ol third persons have intervened.

The veason why the Hanafiz hold that o prohibitive
injunction with reference to a juristic act shonld be
preswied not to refer to the wct ifsell, but to some
adventitions ciremmnstance connected with %, 18 thus
stated. A juristic act is formed of certain elements
ag its constitwents, and depends for its operation on
the conditions imposed by law in that behalf; hence
it 1t fulfils these requirements, any prohibition with
referenice to it tnust necessarily be taken not fo
sllect 1ty essential lcgal character. Some jurists have
vbjected to this doctrine of the Hanalis on the yround
that its plain clfect is to permit as legal acts which

1¢Raddun'l-Muhiar ", vol. iv, p. 110,



INTERPRETATION 109

entail sin. Whatever the foree of the objeclion from
a strictly religious point ol view, the prineiple of
faw In its sccnlar aspect necessitates, in such ecascs,
the distinefion between the legal operativencss of a
transaction and the religious responsibility of the
persons entering into it.

The presumpiion that o juristic act does not {ose
its essentinl vahdity because of a prohibitive injunction
with reference to it, 18, howover, capable of being
rebutted in particular cases. 1t it be shown that the
prohibition was intended to declare a juristic acl, or
its constituent part, to be bad per se, thon, according to
all, it would be void altogether ag if it were repealed.
For instance, the texi prohibiting sale of a foctus in
the womb ol an animal has the effect of making such
a sale void, because it declarcs the sabject-matter of
it to be unfit for the purpose, and when the subject-
matter is wanting the juristic act of sale is not con-
stitutod,  Similarly by the precept of the Prophet * there
is no marringe except with Lwo witnesses ’; o marringe,
which 1s nob contracted in the presence of two wit-
nesses, 1% negatived and becomoes void.

We mnow proeced to the quesiion of suthentic
interpretation (L), that s, interpretation of onc text
by another. Most of the prineiples applicable fo this
watter have been considered in connexion with the
question of nferprelation of words and  speeches
genecally. T shall here briefly mention certain  rules
appertaining motce specially to the prescnt subject.

When interpretation of this kind is of the language
used in o text, it relates cither to its neaning, as
distinguished {rom the interpretation of the intention
of the lnwgiver from his conduct, or to what apper-
tains to 16, such as the duration of the law iaid down
by the text under interpretation. Tnterpretation of
the latter kind serves to indicate whethoer there huas
heen alteration of the law by way of repeal (tw_;).

That 1s how Sadru’sh-Shari‘at, following Fakhruw'i-Isldm,
brings in repealing laws under the heading of inter-
pretive laws. 'Their theory is that, when a revealed
law is abrogated by another revealed law, it means

Authentic
interpretation
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that the former is to have operation until the reveln-
tion of the latter. 13ut other jurists object to this
doctrine on the ground that the rtepealing law deprives
the repealed law of all its effect, and, therefore, to say
that the one interprets the other is an artificial use
of the term. 'Taltizdni points out that, W[ interprota-
tion be taken to mean diseovery of the intention of
the lawgiver with respect to the operation of a text,
and not mwrely of what he meant to convey by if,
Sadru'sh-Shari‘at's theory would be well founded.!

When interpretation relates to the meaning of a
text, it may involve na change in its application
or it may mnot.  When interpretation involves mno
change in the application ol a text, its object, when
its meaning is ascertainable, is to make it siill elearer
by fixiig it (tagric )_,g),.'dl') heyond the possibility of its
being misunderstood, and when it is ohseure or vague,
then to explain it (tafsiy ,wad).  In this sense a texth
of the Qurdn may he interpreted by a tradition
whether isolated, continnous, or weil known and viee
versa.  An interpretive text of this character may,
according to all the jurists, be either simultancous
with the oviginal text or subsequent thercto.

Interpretation involving a change in the application
of o text moy lnlroduce an oxceplion, a condition,
or & quality, or indiente the extent of such application.
Buch amending laws may be embodied in w text of
the Qur'dn, ov of a continuous or well-known tradition,
but not in a truclition of isolated origin. An inter-
preiive text of this category must, except in the opinion
of “Abdu’llih ibn ‘Abbds, follow close upon the original
texi, und be conuected with ib, so that hoth ruay be
read together as one. This, according to them, is the
very natare of an exceptive, conditionul, or qualitative
cliuse as alveady explained.

When one mdependent toxt modifies another text
by limiting the application of words of general im-
port in the latter, the two toxts may be simullancous
or not.  1f the limiting text be of a later date, it
will be regarded by the Hanalis as pariially repealing

L« Tulwih’ p. 456.
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the first text. The Bhdfils, however, differ on this
point from the Hanafls. According to the Jatter o
text ol general applicability is an authority not al-
together free from donbt, as it might be understood
to include sll the cases that fall within the scope
of 1ts language, or only some of them. Hence, it o
subsequent text shows that the applieation o the
origingl text is Hmited, they would regard it as ex-
planatory of the latter. In their opinion, thevefore,
a lmiting toxt is veally in the nature of an exceptive
cluuse. Che Hanalls hold that, as o subsequent madi-
[ying text eifects a change in the law of the original
text and is not part of it, 1t must be regarvded as
repeling in its eflect.

The result of the difference of opinion s this, The
Shafifis, contrary to the Ianalis, would allow such
modificalion and lhnitation 1o be made by an wso-
lated iradition. Thus we find that relying on such
a tradition they permib the addition of twenty stripes
to the minnber preseribed for the olfence of slander
impuiing nnchastity, and hotd that the testimony in
support of o plaintiff's cage uay eithor be that of two
men, or of one man and twe women, and they also
sitnilurly hold bhat the festimony of one man plug the
oabh of the plaingitf 1y salliciont in lww.

One text 18 said to be repealed by anocther when
the two are 1n contlict. T'wo texts are held to be n
conflict, 1 one of thew imports the negation of what
the other lays down, provided that both refer to the
same subject with reference to the samce point of time,
aund both are of equal rank, or if one of them is of
a higher rank than ihe other, it is by reason only
of o subsidiury cirenmstance. When there are two
isolated traditions, for inslance, one of which rests on
the suthority of a narmbor who is also a jurist, while
ithe narrator of the other is not a jurist, the former 1s
said to have an advanlage over the latter of & sub-
gidiary nature. When two texts arc really in conflict,
the one earlier in date is taken to have been repealed
by the one later in date, as it cannot be conceived
that God intended thai two inconsistent laws shouid
be in force at the same time. If their dates be not
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known, attemipts should be made to reconeile them, as
fur as possible, by means of interpretation. It is
permissible to act upon the law so interpreted, though
its soundness may not be frec from doubt. 1f two
conflicting texts, the dates of which are not known,
canunol be reconciled with cach other, then such econ-
flicting texts must be disregarded, and one must look
to other authorvibies for guidance. For instance, if there
are two such (ur'dgnie texts then one rmusl refer
to the traditions [ov guidance and H that fails, to
analorical dednetion and to the dieta of the com-
panions.  The raison d’étve ol the repeal of laws is
that what may be good for men of a particular time
mayv not be goed for men thercalter. An Important
precedent for thix is to be [found in the repeal of one
revealed religion generally by its successor.

Both the repealed and the cepealing texts must be
revealed.  Hepeal, according to the Hanalle and most
of the Shafit and Miliki jurists muy Te (1) of one
Qur'dnic text by another, (2) of one traditionary text
by another, {3} of a Quridnic text by o Lf&diti(m:u‘y
text, and {4) of a traditionary text by a Qurdnic texs.
There arve sore Shafi‘fs and Malikis who agree so
fur as (L}, {2) and (4) arc concerncd, hut not as to (3
that is to say, they do not admit that a Quv'dnie text
can be repealed by a traditionary text. There arc
soveral Instances of (1), and it will be sulficient here
to cite o ecase or two by way of illustration. In
Saratu’l-Baqara it is laid down that one shonld make
provision by will for his pavents, and other relutives
bt =0 far as it sanctions begnests in favour of a
man’s heirs the verse in question hag heen abrogated
by implication by a verse in Sdratu’n-Nisd' by which the
purents and certain other near relatives of a deceased
person are allotted cerfain shares in the inheritance
as heirs! By a versec in Suatn’l-Bagaran it is laid
dlown that widows are enfitled o maintonance for a
year but this has been repealed® by a verse of another

1 See  Tafa{r-1-Knashehat’, p 124,
2 Bee  fTafstrdi-Ahmadi *, pp. 164, 242-3 ; ¢ Tafsir-i-Jalilain ', p. 35 ;
FFulaje-i-Kashahat ', p. 163,
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Sara, namely an-Nisd*., Tt may be observed here that
n Aga Mahowed Juffer Bindenim v. Koolsom Beehee!,
in which it was contended on the authority of the
verse in Siratwl-Begars that o widow 1s entitled Lo
maintenancee for a year, the fact that this verse had
been repealed wus nab Drvought to the nolice of the
Gommittbee  which disallowed the contention on the
anthority of “ileduyn’ and Puddwd  Alamgiei’. There
are also many inslances of vepeal of one traditionsry
text by another, for example, the Prophet in one of
hig carlier precepts condenmed the practice of visiting
the tombs of deccased pergons, bul afterwards por-
mitted it by another preeept. The repeal of o Qur'dnic
text hy a tradition hias been of vare ocenrrence.  OL
reperl of o truditionary  injunction by o verse of
fhe Qur'du, one imstance at least 18 well known.  The
Prophet had enjoined by lus preeept that a Muslim,
while saying his prayers, should tum his face in the
dircetion of Jerusalem. and this practice prevailed for
some tiine, unlil a Qur'anie text was revealed, direet-
ing the Muslims Lo burn their faces towards the Katha
As the repealing law wmust be o text of the Quridn
or tradition, there could be no repeal of lslimie laws
alter the death of Mubammud, who, it 19 belioved, was
the last of the prophets.

A Qurianie or traditionary law cannot be repealed
by Tjoud® or annlogy, as both the lafler are of a sub-
ordinate rank (o the Quv'dn and 1ladith, A rwule
based on analogy may, no doubl, be superseded by
another analogical deduection, which hiaving the conent-
rence of the entire body of the lenrued, amounts to
Tpois o8 a mle bazed on one Hind* may be supor-
seded by o subsequent Tjmd,  In the latter case, hat
nol in the former, the rule subsequently  resolved
upon may well he said to repeal the rule which was afb
first laad down, but the Levms *vepealing ” and © repealed’
nre more generally used 1n connexion with Quar’dnie
and traditionary texts, One analogical deduction ecannot
be said to repeal another, heesuse 1t cannot be said

125 Cal., poth
* The suered Honse in Mecea.
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with reference to either of such deductions that it
is correct beyond any dould.

In this connexion we wust remember that a Qur’dnic
text has twolold aspects; its words (nagzm L5y, which

by themselves have aospiritual significance and fhe legal
injunction which the lext lays down; in other words,
repetition of the words of a Quriinic text, though
without understanding them, secures spivitunl reward,
and any disrespect shown to such words entails sin,
apart rom the gquestion ol cheying or vielaling the
injunction of the text.  SHometimes a Qur'dnic text may
be repealed so far as its language 1s concerned (maskhu’l-
qird’at i-s'sij;r;l'f iw.%) and somctimes only the law shich
it cnuncintes  (naskhw’l-hukm r’:_\JE éws), and some
fimes both.  1f merely the injunetion of o Qur'dnic
verse has been vepealed, its words wouddd still be
regarded as part of the Qur'dn. so that their reci-
tation during prayers would hring spiritual benefit,
When both the words and the law of a text are
repealed, that text no Jongee forms part of the Quran,
Repeals of this kind were brought about by God
making the reciters of the Qurian lorget the words of
the texts wo repealed, at the time of ils collection.
Instances of such total repeal have been very few.
Authertic interpretation by the lawgiver may also
be in the nature of necessary implication (bayan darde-
atin By b o) of what 18 left uneaid from what has
been maid. For instance, 14 18 Iaid down in the Qur'dn
‘. . . and his heirs are his parents, so lhe mothoer will
have one-third.” Ilere the case supposed being of a
decensed person leaving only his purents, and no other
preferential heirs, the nccessary implication s that
the remaiming two-thivds will go to the father, Or
the necessary implication may arise from the conduck
of the lawgiver, for instance, when the lawgiver sces moen
prachising certain things, but reveals no law prohibit-
ing such acts, the inference to be drawn is that he does
not disapprove of these acls. ‘Ihis is the principle on
which the validity of customs and usages, as already
mentioned, is based in Muhammadan jurisprudence.
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In connexion with the vules of interpretation, the
jurists also  discuss matters relating to the nuture
and classification of obligations, the performance of
acts the subject of a command (43”.3'.«45'.9 uu;_si) or, In
other words, tho discharge of dulies and vbligations,
and the guestion of wpplicability of laws tw non-Mus-
lims,  But T have ventured to iranspose these lopics
under other heads, us 1t secmed to me that such re-
arrangemont would be more convenienl in dealing
with Lhe subjecl of this discourse.

PART 11— LJMAY AN GUSTOMS

BECTION I—ITMAS Ol CONSENSUS OF JURLSTIC UPINION

Tpnd® 1g delined us agreement of the Jurists atnong Delinition of
the followers of Muhaminud in a parbicular age on o Tjmaf Llexts
question of law.t  Its authority as a source of luws i3 1ts support
tounded on certain Qur'inte and traditional texts. ‘T'hoe
principle underlying these texts isx cxpressed in espe-
clally apt terms in one of them which says: < Whatover
the Muslims hold to be goud s good hefore God. *®
The other texts relicd on in this connexion are the
following :—

“My followers will never agree upon what is
wrong.’?

‘It s inemmrbent uwpon you to [follow the most
numerous body,’?

“The (protecting) hand ol God 1s over the enlire
body and no account will be taken of those who
sepurale themselves,

* Whoever separates hiumself (from the main body)
will go to hell®

‘He who opposes the people to the extent of a
span will die the death of men who died in the days
of ignorance.’7

14 Taudih ’y pa 495 ; F Malthtazar ', vol. ii, p. 49 Cdamfu’l-Jawimi®
vol. 1ii, p. 248,

¥ A tradition, sec 'Taudih’, p. 20%; * Kashlu'l-lsrar’, vol. iii,
p. 258.

3 Uddi’s Commentary, vol. i1, p. 3

4 A teudiltion, sea Washfu'l-Invdr, vol. tid, p. 258,

5 1bid, p. 258.

8 A teadition, see Uddi's Cenmvmentary, vel, @i, p. 31 *Taquir?,
vol. ifi, p. #5.

7 A tradilion, svo ‘ Twudih’ on the marpin of Talwih, p. 515,
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“rod does not allow the people to go astray afler
He has shown them the right path.?

‘Do not be ke those who separated and divided
after they had recoived clear proofts”?

“Po-day we have eomplebed your veligion.”?

‘What lies outside the truth s an error.”!

“ Obey God and obey the Proplicl and those anongst
yout who have authorily.’”

*Tf you yourself do not know, then question those
who do) "

“You are the best of nien, and it s your duty fo
order men to do what 1w right and to Jorbid them
Tronr pracgising what is wrong.'7

*Wo have maude yvou followers of the middle course
so Lthat you may be wilnesses (ol tulhy to others.®

“ITe who breeaks away [vome the Prophet alter he
has been shown the right patihv and follows the wavs of
nsen other than Muslims, we shull give him whal he
has chosen and velegale him to hell."?

The four Wunni Behools of law hold Ima* Lo be
a vahid source of laws nob only npon the authority of
the above toxts, bul also on the nnanimity of opinion
to thal effect among the Gompanions™ The Shifidds
and the Malikis recognize the authority of Tjmd’ not
merely in matters of law and religion but also in
other matters such as organization of the army, pre
paraiions for war and other questions of exceutive
adunniglration.®  1jma‘ is an essentin! and charace
teristie principle of Sunni jwrisprodence, one  upon
which the Mubammadan connuunity acted as soon as
they were left to thelr own resources und were called

CToudih ', . HOO.
A artinic verse, see fTaudih’, p. 200,
Thid., . 26
Ibid., p. 294,
A Gar'dnic verse, see * Biratn'n-Nisd',
o Ibid, see * Taudih’ oo margin of * Talwih ', p. B4,
T lbid. see fBamdawl’, vol. ili, p. 255,
8 1bid., . #5806,
% 1bid. &ee “Taudih’ on the margio of ¢Talwill’, p. 508,
¢ Bazdawi’, p. 253; ‘Tawdih’, p. 285; Muakhtasar’, vol. ii,
P B Jawa'l-dawdmic ', vol. dii, p. 808,
o Jamen ' BFuwidlait ) vol, it pp. 288, 305-T; * Mukhtazar’, voliii,
p. 29,

e

e
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upon to solve the first and most importanlt consti-
tutional problem that arose on the Prophet’s deawth,
natnely, the selection ol the spivitual and exceubive
head of the community. 'Yhe clectton of Abd Balkr
to the Caliphate by the votex of the people wis hused,
as is well known, on the principle of 1jmgs

Awmong the Shi'alis some jurists hold thal greslions
velaling to the Bharifat eannol be authontatively  de-
termined by mere consensus ol opinien, while olher
Shitalr jurists, thongh adinitting the authority of s,
base it on a preswmption that, when the Mujtahids
agroe in o certain view, they voice the opinion of the
invisible Lmdm, Nozzam and =ome aimony the Khaijis
also dispute the validity of the dochine!?

[t 38 not necessary to sct oul atl the arguments on
which the Snnni doctors vely In support ol Ijned,
but one principal argument of theivs may be thus staled.
In a Quridnic text alveady eiled, 1t 1z laid down
that (+od has compleled the Tsldmie religion. and {4 iy
also laid down that it will last L ever, and ihat
Mublpaemad was the last of {he Prophets. In the
Qur'dn, however, only u few rules of law have been
enunciated, and these are by no meuns sufficient io
cover tho numerous questions that arise Irom day to
doy. Il we add to ibis the [lact thut the Proploet is
dead, and we can no longer have his guidance, it
necessarily foltows that any vule of luw, which s not
found to be explicitly laid down in the Qur'an or by the
precepts of the Prophet, nust be capable of being
deduced fromr them. Tt farther follows that, as ihe
learned alone are competent to wake such deductions,
their concurrent opinion on any guestion must be of
valtd authority and it muast also be infallible, sineo
fruth 15 one according to [slam and all hesides is
error.?

[jred’ 18 of scvoral grades in point of authority.
Absoluie Tjund® insures certainty of belief so fhat any
one not helicving in the validity of a rule based on
sach 1jma‘ becomes ehavgeable with unbelief.  An Tjmdf

T Aukhbtasar ®, vob. 3i, p. 28
7 Pandih’, ou the margin of * Talwik®, p. 510; f Wushiu'l-Isedr °,
CBazdawi ', vol, ili, pp. 226-7,
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is said to belong to this category if it be one in strict
conformity with the requirements of law and proved
Ly infallible testimmony. Then ihere are other Ijmi's
which impart binding anthority to the rulings founded
upon them, but do not ensure certainty of behel.
These are Tjmd's which are cither not constituted
In strict accordance with the law or not proved by
universnl {estiruony.  Again Ijma‘s of the Companions
have in somo respects a higher authority than Ijnd‘s
ol other jurists,

According to accepied Sunni opinion Muslim Muj-
taiids or jurists alone have o voice in 1jma‘’. Tho
non-Muslims are exeloded from such juristic deliberi-
tions becanse the power is held Lo be vesled hy the
texts in the Mnusglims alone, since the non-helievers,
being inisguided as Lo the very authority of the luw-
giver, cannot be presumed to areive at the truth in
matters of law and religion. Minovs and lunatics are
excluded on account of thelr immatnre or defective
understanding,

Those who are not learped in the law so ay to
be considered {it for ijtihad, or exposition of the
laws, ave debarred [vorm participation in Ijma® prop-
erly so called, that is, when the object of such
collective decision is to seltle gquestions, the deter-
mination of which depends upon the exercise of judge-
ment aod the power of making analogical deductions.?
It is only in cerfain matlers, which are regarded as
the fundamental pillars of isldm, namely, the duties
of saying the five daily prayers, paying the poor-rate,
fusting during the Ramadan, wnd perlorming pilgrim-
age, that the law huas Dheen established by Ijma‘ of
the entire body of Muslims® Apart from these, the
masses are to [ollow the learned in the exposition of
the laws since God has sald as alveady noticed ¢ Obey
God and obey the Prophet and those amongst yon
who ate in authority’. The words ‘men in author-

U Talwih’, p. 488 ; ¢ Mukhtagar’, vol. ii, pp. 29, 33; *Jam‘wl-
Jawami*’, vol. iv, pp. 235-.G,

4 ¢ Kashtu'l-Teric °, vol. iii, p. 240. This ig founded on Lthe opinicn
of  Abt Bakr'l-Buldgdni, which has boon accepied by Juwsds and
Fukhru'l-Tsldm and followed by Ibn Hammdm,
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ity’ have been construed to vefer to the learned ;

they cannot in this connexion, it 1s said, be taken to

wiean rulers and governors since they uwre them-

selves enjoined in all matters appertaining to the

Bhari‘at to wet upon the advice of the learned as

is clear {rom the text, “if yon yourself do not know

then queslion those who do’. ‘I'his is the doctrine of

the four Sunni Hehools.  Abu DBakr’l-Bulagini, how- gome jurists
ever, would not exclude any but infants, lunaties and would juclude
non-Muslims  [rom such  eollective law-nuking, but :)}?:ilgc:fm‘l
Imdm Ghazzili poinls out in support of thé Sunnf view Mu&iims
that, if agrecmont of all the Muslims were essential,

Tjmd* would become impossible?

’he guestion then arises as to what are the quuli- Qualifications
fications vequired of a Mujtahid, that s, 5 purson WhUOMfL?jL;Lhid
is deemed to be competent to expound the law, so as
to be entitled Lo participate in collective juristic deli-
beration. Iakhru'l-1slam lays down generally that he
must be conversant with the science of law In both
the branches, nuncly, the principles of Jurisprudence
(Usal) apnd the rules of law in the different depart-
ments (Far1y.  Bome, however, would consider it
sufficient gualification for a person to know either
the theoretical or the applied lnws. Tt 38 necessary
for a jurist thal he should have a knowledwe of the
Qur'an and be able nat only to read 16, but alwo to
understand it and interpret its weaning. He should
be familinr with the traditions reported from the
Prophet and be able to distinguwish the austhentic from
the non-authentie, ihe universally known and the well
known from tradilions of isolated origin, and should also
know the nature of anthorily atiauched to each class
of traditions., He must be conversant with the rules
and methods of analogical deduction? The mere favt
of n man heing a competent commentator of the
Qur'dn or a traditionist does not qualify him to take
part in Ijmd’?®  The question relating to the qualifica-
tions of n Mujtahid is one of importance und will he
considered more fully hereaftor. But what has to be

1% Taqrir , vol. iil, p. 84; ¢ Mukhiagar’, vol. ii, p. 33.

# «Talwih ', p. 639
3 ¢ Kashin'l-Ierdr *, vol, iii, p. 240,
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observed here is that the matter is left to be deter-
mined by public opinion and not hy any definite
authority in the State.

According to  Sadra'sh-Shari®nt and many  other
ITanafl jursts, 1jivd® is confined to the orthodax sects
g0 Lhal in their opinion heretics generally have no
volce in ljmd’, wiile uccording to other anthoribntive
Hanafl Jurists, such hereties alone are to be excluded
wlose heretical doctrines amount to inOdelily or who
actively propagate their views. The Rhifi‘is and Milikis
wouid only exclude those herclics whose doctrines
amount 3 mfidelity.!

The orthedox scets are enlled Ahlu's-Bunnat wa'l-
Jamdat (deloadly dawll Jal), ie followers of the tradi-
tionary religion and the wain body, a name which is
appropriated by men belonging to the four Schools of
Luw with whose jurispradence woe arve congerned.  ‘They
also describe themselves as Ummat 1-Mitabat (.of
dxjiol): 1. men who [ollow, as distingnished fromn
Uimmatw’d-Dalwat (3,e0l! &Ny, or Sahibu'l-hidat (sl
dzaully, bhat ig, men of tnnovation, Thoge who exelude
the latder Trown the benefits of I, rely upon the
texts which impose on Muslims the duty of adheving
together, and tay down that division and separation Tead
to clorual punishment.  The reasons for exclading
those heretics whose doctrines involve unbelief ave
substantially the same as those [or exeluding non-
Muslims,  As regards those heretics, who atfempt to
convert men to their own doclvines and presch against
the vest of the Muslims, this very fact, which shows that
their minds are blased, diggqualifics them [vom join-
ing in Ijmdf, hecnuse o prejudiced mind cannot arrive
af the truth? It is only the main hody of Muslims,
or rther the Jearned among them, who are held to be
incapable of crring, since God says thal He has made
them  [ollowers of the middle course, so that they
might be witnesses of trmth to others. Tollowoers of
the middie course mean persons possessing the cardi-

V¢ Tagrir |, wol, dii, p. 9465 ¢« Mukhtugar’, vol, ii, p. 33 ; * Jomn'l-
Jawamit', val, iv, p. 289,
2 ¢ Talwih ', p. 500G,
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nal virtues, all of which lie in moderation, and it is
also clear that they, having been spoken of as wit-
nesges of truth, must also be presumed to be men
of rectitude of character {‘adilat), which s an indis-
pensable qualification for a witness. We also have it
on the express aunthority of another text that the
Muhammadans as a body are presumed to do what
is right and to preveni othors from going wrong.

The Kharijis who did nol accept the Caliphate of Examples of
‘Alf, and also held the view that the commission of ﬁiﬂ%ﬁ;mrmg
any sin however trivial turned a Muslim into o nen-
beliover, and those BShi‘ahs who disputed the right
of ‘Umar and ‘Uthmén to the Caliphate are classed
a8 heretics, whose doctrines indicate hiased minds.
As belonging to the class of hoereties who are excluded
from Ijmd', beeanse of helding dogtrines involving
unbelief, may be mentionad men who profess that God's
knowledge exlends only to the actunl creation and not
Lbeyond it, and those Shi‘ahs who say that it was ‘Al
whom God originally intended to vest with the mis-
sion of the Prophet, and that it was through a mis-
take of the angel Gabriel that Muhammad reccived
hig high oflice. Among the heretics who are dizquali-
fied there are also moen whose conduct and doctrines
indicate not only bias but a hardencd conscience, for
instance, that class of Shi‘ahs who secoff at the Com-
panions of the Prophet like Aba Bakr, ‘Umar and
‘Uthmin and invent slanderous stories regurding them.
Some jurists like Fakhro‘l-Isldm would generally ex-
clude such heretics as propagate their doctrines and
attempt to convert others, and as to the rest they
would debar them fromn co-operation in such doetrinal
matters as come within the scope of their heresyl?
In Imém Barakhsi's opinion, only such heretics are
disqualificd whose heresy 1s notorious, and he would
admit those who do not publish their heretical doc-
trines, but if any particular opinion of the latter be
opposed to a clear text, it will not be taken into
accouns.?

1 «Taqrir, vol. iii, p. 96.
2 ¢+ Kashfu'l-lerdr’, vol. iii, pp. 338-9,
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According to accepted Hanafi opinion, a fisiq ( jul)
or transgressor of the religivus injunctions is excluded
from these deliberations. 'I'he argument of those who
hold this view 1s that the opinion of n man who
doos mot act up to his doctrines is liable to distrust.'
Further they rely in this connexion on some of the
texts already cited. Such an emmenl Hanall jurist
as Imdm Sarnkhsi s however of opinion that unless
& man openly and flagrantly violates the law he will
not be excluded.  According to the accepted Shafiis
opinion and probably alse Maliki opinion, mere trans-
gression i no disqualificat on?

According to the accepled opinion of all the [our
Sunni Schools, Tjmd® is noi confined to any particular
age or country.” The Milikls recognize the validity
of 1jmé* of the Companions and their successors
residing at Madina, without relerenee to the opinion
of others,! According to one reported version of
Tmdm Hanbal's opinion, which is also said to be the
opinion of some other jurists, Ijm4d‘ is confined to the
Companions,

Malik says that sacred learnming, il not confined
to Madfna, was mostly to be found there, 1eaning
during the time of the Companions and their succes-
sors, and that special sanctity attached to that sacred
city, as it was the place where the Prophet took
refuge and carried out the grealer part of his mission.
Against this claim, 1t 1s urged that men, learned in
the Qur'dn, the ITadith, and the law, dispersed to all
parts of Arabin, some during the Drophet’s lifetime,
and others after his death. They further point out
that Meeen is no less sacred than Madina® Two
traditions ave also relied npon in support of the Maliki
view. ¢ Madina throws out its dross as five the dross
of metal’, and ‘Islim will stick to Madina as a

1+ Kashfu'l-Tavdr *, ¢ Bazdawi’, pp. 237-8.

24 Jam'n'L.Jawhmit’, vol. v, p. 250; ¢ Mukhtagar’, vol.ii,;p, 83 ;
* Tagrir®, vol. i, p. 95.

3 ¢ Mukhtazar ', vol. ii, p. 35; * Jamsu'l-Jawhmi' ', vol. iii, p. 201;
* Tagriz *, val, iil.

4 * Mukhtasar’, vol, ii, p, 35,

5 Thid., vol. ii, pp. 29, 85; * Taqrir’, vol, iii, p. 100,
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serpent to its hole’, These traditions are, however,
interpreted by other jurisis as being merely indica-
tive of the sacred character of the city. It moy be
mentioned  that, according to Ibn Bukair and Ibn
Ya‘gubu'r-Rada, it was the opinion of Milik that
Ijm4‘ is confined to the men of Madina. But this is
not the accepted Maliki doctrine.

Those jurists who wounld restrict Ijmd¢ exclusively Opinion of the
to the Companions, contend that most of the texts Companions
relied npon as authority, such as: * You are the best Prop?:let
of men’, * My followers will never agree upon an crror’,
and the like refer to the Companions alone. But the
generality ol jurists say that the wovds are of general
application, and there is no reason why a limited
meaning should be put upon them. [t is  also
gtated that Imdwm Hanbal, in conlining Ijmé&‘ to
the Companions, was influenced by considerations of
practical difticulties in the way of ils being realized
in any other age! There can, however, be no doubt
that not only has greater authorily been attached fo
congensus of opinion among the Companions, but
many of the cases under this head are traceable to
their age. The followers of Dd'id'z-Zdhivi the literalist
also took the same limited view ol this doctrine,

The Shi‘ahs, specially the Imdmiyas and the Zaidiyas, Opinion of the
admit the authority of collective deecision of the de- desbr]:indants
scendants of the Prophet alone. They pomt in support prophet
of their contention to a verse of the Qur'dn in which
1t is laid down: ‘(od wishes Lo cleanse the people
of the house (of the Prophet) of impurities’, and also
to a precept of the Prophet to the effect: ‘T am
leaving among you two sheet anchors, if you hold by
them, you will not go wrong, the DBook and my
descendants.” The Sunnis explain the Qur'dnic vorse
as having relerence not to the Prophet's descendauts,
but to his wives, and say [urther that it means
no more than that they had been purged of unbelief.

As regards the tradition, they argnc that its proof
rests on isolated testimony, and cannot, therclore,
support a doctrine of absolute authority like Tjmé

1 ¢ Kashfuw'l-Isér?, vol. iii, p. 240,
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Further it is said that the descendants alone are not
mentioned in the tradition as the source of guidance,
but alse the Qur'in.

There have been some Ianafi doctors such as
Q4di Abtt Khazim in the reign of Mu'tadid Billdh,
who held that concurrenl decision of the first four
Caliphs has the eftect of Ijmd‘, and this, according
to one version, was the opinion ol Hanbal! Some
have even been of opinion that agrecement of the first
two Caliphs was sullicient to constitute 1jm4*?

et us now see what are the conditions relat-
ing to econstitulion of ljmd. According to tho ac-
cepied doetrine of the four Sunni Schooly, there must
be unaniwity of opinion among all the jurists of the
age, in which the decision in question is arvived at,
in order that such decision may have the force of
Ijm4* in the absolute form. But, if the majoriiy of
jurists who agrec in a certain conclusion do not admit
that those who dissent from them possess the qualifi-
entions ol a Jurist, such dissent will not preclude the
formation of absolute Ijmi‘. Some doctors go further
and hold that Ijma‘ of the majority of jurists is of
absolute authority, even though they do not guestion
the qualifications of the dissentient minority. Ibn
Jarly, Abd Bakaire-Bidzi and some Muftaxilis like
Abu'l-Hasan Khayyat, master of Ka‘hi, arc said to have
held this  view. 'I'he Hanafls, the Shafi‘is, and
the Malikis hold thatl, if the number of dizssenticnts
be not large, the view of the majority will be a valid
and binding authoriiy, though not absolute in the sense
that & person disputing it would become an infidel?

The reason, why unanimity is insisted on for Ijma*
in the absolute form 1is thus stated: every jurist
individually is liable to err, und the texts, it is urged,
raise o presumption of infallibility only in favour of
the entire body. The jurists, who hold that the
opimion of the majority is sufficient for the purposes
of absolute Ijma4‘, interpret the texts in question as

¥ < Tagrir’, vol. iii, p. 98.

¥ f Mukhtazar', vol. ii, p. 86.

3 ¢ Kashfu'l-Isrér’, vol. iii, p. 262; ¢Mukhtagar’, vol. ii, p. 85,
Jam‘w'l-Jawdmi* °, vol, iii, p. 29! ; ‘Tagrir ", vol, iij, p. 93.
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meaning most and not all. They contend, that if 1t
were otherwise, the doctrine would be practically impos-
sible of realization.

In answer to this objection, it is stated by Abu
Ishdqu'l-Asfirini that he knew of iwenty thousand
rules of law based on unanimity. Ibn Hammdm
goes further and says that such cases amount lo no
less than a hundred thousand.! The difficulty in the
way of unanimity of opinion among all the Mubam-
madan jurists of diffevent countries at the present age
is not denied; but 1t 1s said that it shonld not be
impossible. It is, on the other hand, remarked by
Ispahini that no instances of Ijm&’ are to be mot
with other than (hose mentioned in the books, which
apparently oceurred in the time of the Companions
and their immediato successors.® Tt way be observed
that, though fjmi’ in the absolute sense 18 difficult of
realization at the present day, the value of the
doctrine in its practical aspect cannot be materally
affected by that fact once 1t 18 conceded that the
opinion of the majority is of binding anthority.

According to the Hanafis the Mdlikis and most
Shafiis an Ijmd* is completed as soon as the jurisls
of the age in which the question arose has come to
an agreemont thereon, affer they have had sufficient
time to mature their deliberations.  But according
to one version of Yunbal's opinion and some Bhafid
doctors, it 1s necessary to wailt until the age in
which the jurists who were parties to the Ijmd* have
come to an end, or, in other words, until all of
themn have died without any one having withdrawn his
assent or changed his opinion. According to another
report of Ilanbal's opinion he was in favour of such
suspension of Ijmd‘ only in matters of analogical de-
duction, but not when 1t was founded on ftexts of
the Qur'dn or Iladith.®* The Mu‘tazilis, Ash‘arfs, Ibn
Fériq and Salimu’'r-Rada also held that expiry of the
age of the concurring Jurists i8 a necessary condition.

3 ¢ Taqrir®, vol. iii, p. 83.

2 1bid., vol. iii, p. 83.

4 Tkid., vol. iii, p. 86; *Mukhtazar’, vol. ii, p. 38; ¢Jam‘u'l-
Jawdmit’, vol, ifi, p. 294.
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Imému'l-Haramain, on the other hand, thinks that
the Ijmd* which ensures absolute certainty is at once
effective, but it is ofherwisc when it mercly raises a
probability.!

There are again some lawyers who are of opinion
that a rule of law cannot be said to he validly deter-
mined by consensus of opinion unless not only the
age of the jurists who originally took part in if has
expired without any of them changing his views in
the meantime, but that no other jurists born during
that age should subsequently have expressed a con-
trary opinion. It is, however, pointed out that if that
werc so, no Ijma‘ would ever be constituted? ['he
argument in favour of Ijma‘ being completed imme-
diately is this, onece an unanimous declaration i
made it is binding on every Muslim, including the
Mujtahids who took part in it, and hence it 1% no
longer open to any one of them to express dissent.
On the other side it is urged that, if uranimity of
opinion be essential to the formation of absolute Ijmé’,
it should also be necessary for its continuance as
aguthority. Therelore, according to ihe latter view,
until all who voted in such deliberations have died the
possibility of their changing their opinion is not re-
moved, and consequently the matter remains open to
doubt. Tn answer to this contention it is pointed out
that the language of the texts, which are authority
for this source of laws, does not warrant such a condi-
tion, and as sullicient time is allowed for deliberation
the possibility of the jurists arriving at a hasty conclu-
slon is negatived. Two precodents are cited in support
of the above view. Abd DBakr during his Caliphate
uged to divide the property acquived by conquest
equally among the Muslims, witheut giving preference
to any one on account either of his learning, or of
his having accepted the faith earlier than the others,
and to this no one ameong the other Companions
offerad opposition, When, however, ‘Umar succeeded
in the Caliphate he gave to men of learning, and

L e Jam‘w’l-Jawdmit’, wvol. iii, p. 295 ; ¢ Kashfu'l-Isrdr’, vol. iii,
p. 243,
2 ¢ Rashiu'l-Isrdr 7, vol, iii, p. 243,
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to those who had embraced Isldm earlier, more than
to the others and no one questioned his action, The
inference is drawn that, although in Abl Bakr's time,
tho Jearned accepted his view of the law without
dissent still that was not deemed to have the anthority
of Tjm4* so as to bind his successor. Another cuse
s also cited, ‘Umar duaring his caliphate allowed sale
of an uroni walad (& fomale slave girl who has borne
a child to her mastor) without any- opposition from the
other Mujtahids. Dut afterwards ‘Alf, when he became
the Caliph, forbade such sales without: any expres-
sion of dissent on the part of other Companions. With
reference to the first case, it 13 alleged that ‘Umar had
expressed dissent from Abi DBake regarding division of
the spoils of war, and similarly in the second case, ‘All
is said to have disapproved of ‘Umar's view regarding
the sale of ummi walad. Therefore, in none of these
instances was therc a previous consensus of opinion.!

According to the generally received Sunni view, Oncea
when a question is determined by consensus of opinion, auestion is
it is not open to individual jurists of the same or subse- gzzf;ergently
quent age to come to a different conclusion, excepb iy cannot
when the matter is one in which some jurist, before be reopened by
the formation of the Ijméd‘, was known to have cnter- individual
tained & different view, or a jurist a party to the Ijm:i‘JuthS
happened altecrwards to change his view.? TFor instance,
it the Companions of the I'rophet agreed in laying down
a certain law, some among themn along with the sue-
cessors might not subsequently come to a different con-
clusion, unlesg the matter was one in which before such
agreenient some of the Companions had expressed a
different view.®

Ijma‘ of one age may be reversed by subsequent One Ijma‘ may
Tjm4 of the same age, in which case the first resolu- Pe reversed by
tion ceases to have operation. Similarly Ijmé* of one %:;atisequanh
age may be repealed by Ijiud’ of a subsequent age with
one exception,® namely, an Ijm4‘ arrived at by the

LiKashfu'l-Tsrdr’, vol.iii, p. 243

#¢Taudfh’ in the margin of *Talwik’, p. 515; Jam‘w'l-Jawdmi’,
vol. iii, p. 513,

31 Talwil’, p. 516.

4 ¢ Kaghfu’]-Tsrdr ', vol. iii, p. 262.
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Companions of the Prophet is incapable of being re-
pealed afterwards. It should be noted here that there
could be no law laid down by agreement of the
fearned during the Prophet's lifetime, as he was
the medium of promulgation of laws by Godt! In
the opinien of BShafids, which is also reported to
be the view of ITanbal, consensus of opinion has no
force in determining the law 1n a matter on which
the Compunions of the Prophet had exprossed con-
flicting views. The accepted doctrine of the Xanaff
Bchool is that the cxistence of such disagrecment
among the Companions does not debar the {ovnation
of a valid Ijmé‘’. This is in accordnnce with the
opinion of Tmdm Muhammad, while AbG Hanifa is
reported to have held otherwise® The Malikis agree
with Imdm Mubhamwmad on this point, but say that
anch ecoses have been of rave oceurrence?® Saralkhsi,
however, observes that all the Hanafi Tmams agree
m holding that absence of difference of opinion among
the Companions on a particular question is not a
condition procedent for the validity of Ijmd’ on that
question. On the other hand, it is stated in ‘ Mahgal’
that the absence of such previous conflict of opinion
is an essential condition according to the Ilanafis
generally, as it is according to the Shéfi‘ls* In sup-
port of the Bhafi'i view it i3 urged that, if Tjmd be
allowed in a matter in which some of the Compan-
ions had previously expressed a different opinion,
then it would follow that those Companions were
misled, because & law established by consensus of
opirion Iis regarded as so indisputably right, that
any one disputing it makes himself liable to a charge
of infidelity. SBuch a reflection on a Companion of
the I’rophet is not allowed. The Hanafis answer that
every Mujtahid is liable fo err, so is a Companion.
They, however, concede that Ijmi‘ in such ecireum-
stances would not be absolute, se that any one disput-
ing the decision would not incur the guili of infidelity.

1+ Tagrefe ', vol. iii, p. 71,

¢ +Telwih’, p. BOT,

3 + Mukhtasar ’, vol. ii, p. 47,
4 +Taqr(r’, vol. iil, pp. 88-9.
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If some of the jurists of an sge have expressed one When the
view, and the rest have expressed a second view with jurists of an age
reference to a particular question, this has the effect gz‘fe;gé’ﬁz:sg
of consensus of opinion in so far as to exclude a thivd meticulm
view, Bome Flanafi doctors would confine the rule to question
Ijma® of the Companions, but others hold that there athird view is
is no ground for making such a distinction. The Precluded
Malikis, the Shifi‘is and some IHanalf doctors limit the
application of the rule to cases in which the third
view would be in conflict with some common prin-
ciple, nnderlying the other two. TFakbhrn'l-Tsldm and
Sadru’sh-Shari‘at, however, are not in favour of this
qualification.’ The following examples will be useful
in understanding the above rule. On ihe question as
to what is the period of ‘iddat of a widow pregnant at
the time of her hushand’s death, some jurists were of
opinion that it is the longest of the two periodss
namely, the period onding with the delivery of the child,
or the expiry of four months and ten days from the
death of the husband, while other jurists held that in
such a case ‘iddat would cxpirc on delivery taking
place. A third view, namecly, that the ‘iddat is for four
months and ten days, even if such period expired
before delivery 1s inadmissible as being opposed to
Tjmd'? Another exaple is furnished by the case of
a deceased person leaving behind him his grandfather
and brothers. According to some jurists the grand.
tather wonld take the entire inheritance to the exclusion
of the brothers; while others hold that the estate
should be divided botween the grandfather and the
brothers. A third proposition that the grandfather is
not to take at all should be negatived as being contrary
to implied Ijméd’* In these two cases the third view
is held to be inconsistent with the common principlo
underlying the other two. In the following cascs, a
third view 1s precluded merely on the ground that
only two vicws were known to be held by the jurists.

L« Taudth ', on margin of * Talw{h', vol. iii, pp. 50-6; * Kashfu'l-
Isrdr’, vol, iii, pp. 234-5; * Talwih’, p. 801 ; * Mukhtasax*, vol, ii, p. 89:
tJamiwlJawdmi® !, vol, iil, pp. 296-8,

2t Taudih’®, p. 285,

3 Ibid., on the margin of 'Talwih’, p. 500.
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A woman dies leaving her hnsband and her parents as
het heirs, or o man dies leaving his widow and his parents
a8 his heirs. According to somne jurists the mother in
either case would take onc-third of the entire inheri-
tance, and according to others she would get one-third
of what remains, after paying the sharc of the husband
or the wifel A third course was adopted by Ihn
Shirin, namely, that in the first cuse the mother is to
get one-third of the whole, but not in the second case.
This according to Sadru’sh-Shari‘at would be opposed
to Ijma‘ and therefore inadmisshle.? According to some
jurists & marriage may be annelled by reason of any
one of five enumerated physical defects in the hushand
or the wife, namoly, loprosy, insanity, hmpotency and
other incapacity for sexual infercourse in the husband
or the wife. Others hold that none of these grounds
arc sufficicnt. A third proposition that marriage may
be dissolved on some of these grounds and nob the
others is regarded as inadmissible. The author of
‘Talwih’, however, disputcs the correctness of this
opinion.*

Iim4* may be constituled Dby decision expressed in
words ( Jy¥) or by practice of the jurists (leé), and
in either case it may be regular (&iwys2) or irregular
(dcli.a-_:»)). It 1 said to be coustituted by words if the
Mujtahids, cither at one mceting or on information
of a question being under consideration reaching
them, within a rveasonable limit of tine, scverally
declare thelr opinion in so many words, or if some
one or more among the prominent Mujtahids stabe
their view and the others, on hearing this at the
meeting or on recviving information thercof, observe
silence, expressing no dissent. In the first case
Ijm4* will be rvegarded as regular and in the
second case as irregular. An Ijms&‘ is constituted by
practice, if all the Mujtahids in their practice adopt a
particular view of the law, or iIf some of them in
practice adopt o particular view, and the others

1« Taudih’ on the margin of ' Talwih ’, p. 500,
3 Thid., p. 501,
3 ¢ Talwih’, p. 501,
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do not indicate dissent by acting to the contrary.
If the former, the Ijmd‘ would be regular, and, if the
latter, it would be irregular., Ijmd‘ by words and Tjm4*
by practice are equally authoritative. The Hanafis, the
Midlikis generally, and some Sh4fif jurists consider
both regular and irregular Ijmd® as valid in law and
binding, though they assign a higher canonical value
to the lormer. Some Hanafi doctors would make no
distinction between the two kinds of fjmi’. On the
other hand some Shili‘ls, some Mlikis, some Mu‘tazilis
and the Zahirfs do not recognize the validity of
irregular Tjméd* at all!

It is also laid down by TFaklirw’|-Isldin that if a Caliph
among the Companions of the I'rophet expounded the
law on a particular question in his sermon without the
audience disputing its validity, Ijmd‘ will be presumed
with respect to it. 'Lhe comunoentator observes that
this rule is not confined to the first four Caliphs or
to the Caliphs at all, but extends to other heads of the
State * provided they are jurists.

The arguments in support of the authority of irregu-
lar Ijmd‘s arc, firstly, that if it were necessary that all
the Mujtahids should expressly declare their opinion,
then Tjmé* would be Impossible of realization and the
law never iwposes an imipossible condition.  Secondly, it
i8 a duty imposed by law on every Mujtahid fo express
his dissent, and not to keep quict when he finds others
going wrong on a question of law and lLenee silence,
or non-expression of disagreement, should be presumed
to bc approval.  Against these contentions several
cascs are urged to show that silence in such a matter
is not always equivalent to assent. When ‘Umar, ot
& meeting of his fellow Companions, inquired of them
whether it was lawful to delay distribution of the
property acquired in wax, all presen{ answered him in
the affirmative, cxcept ‘Al who remained silent.
Thereupon ‘Umar questioned °‘Ali, who replied in the
negative and his opinion was accepted. This, it is

i ‘Taudih’ on the margin of * Talwil’, p. 499 ; ¢ Mukhtasar’, vol. i,
p. 87; fTalwih’, p. 500; rTaqrie’, vol. iii, p. 102 *Kashfu'l-Isrdr’,
vol. iii, pp. 228-9; ‘Jam‘u'l-Jawdmi* ', vol, iil, pp. 296-300.

2 Kashfu'l-Tardr’, vol. iii, p. 235,
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said, shows that ‘Ali did not decm it to be his duty
to express disagreement without being asked for his
opinion. In another instance it was reported to ‘Umar
that a woman whose husband was missing was seen
in the company of other men and talking o them
m @ famillar way. The woman who was enceinte,
on being admenished by ‘Unar, misearried through fear.
‘Umar consulted his Companions whether under the
cirenmstances he must make her compensation. All
the Companions, excopt ‘Al who kept quict, said thab
‘Umar was nob linble, as he acted in good faith for
the woman's spirifual welfare. ‘All however on being
questionad advised that ‘Umar wus bound to make
compensation, and this view was approved. With
roference to these cnses, however, the Ilanall writers
observe that the acceptance of ‘Ali’s opinion did not
ghow that his was the only correct view ol the
Inw; but that it was preferable to the other views.
It is said that silemce of & jurist may sometimes be
due fo fear, and in support of this 1t is stated
that lbn‘Abbds, during the time of ‘Umar, did not
oppose the doctrine of increase (‘aul  J,2) in matbers
of inheritance, owing to the nwe of the second Caliph
who held a diffcrent view. DBut the authenticity of
this report is denied.

As regards exposition of law by the Imdm in hig
sermon, which is apparently an illustration of the
irregular form of Ijmd‘, a number of cases are cited
to show that the Companions of the Prophet deemed
it their duty to cxpress their opinions whencver they
thought that the head of the State, was going
wrong. Hence in such cases also silence is presnmed
to be indicative of comsent. This being so in the case
of Companions, it is argued by some jurists, that there
15 ng volid reason why the rule should not apply in
the case of other Caliphs and rulers. It is, however,
pointed out that, atthough much objection would be
obviated, if the application of the doctrine were con-
fined to the Companions, having regard to the small-
ness of their number and the sense of cquality and
freedom of speech which prevailed among them, the
presumption would be artificial and weak, if applied in
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the case of the latter-day Caliphs or rulers, whose
audience during a sermon could not be supposed to
include all the learned Muslims of the world, nor
would one expect the same frecdom of speech on the
part of the people.

Abd ‘Ali ibn Abd Huraira says that, if o fatwd of o
Mujtahid is published and is not opposed, it will
have the force of Ijm4d'. He however thinks that the
decrec of a Qadi published in a similar way will
not have that effect. Abu Ishiaqu’l-Maruzi, on the
other hand, liolds the reverse. It is puinted out by
Bazdawi apparently in support of Ibn Al Huraira’s
visw that the deecree of a Q4dl is always binding, and
cannot be opposed, cven though based on & wrong
view of the law which is not the case with n Mujta-
hid’s fatwd.! If the fact that a particular question of
law is under consideration be not fully published, in
that casc also opinions differ whether an Ijma‘ wonld
be properly constifuted with respect to it.?

In order that a valid TjmA‘ may be arrived at, it is The number
not necessary according to the Hanaffs and the Mdlikis of jurists
that the number of jul_‘ists pu,rt..icipu.ting in the delibera- Fjgﬁgﬂﬁéﬁg
tion should he large. But their number must neb, ac- not be large
cording to some, be less than three, according to others
not less than two.* One jurist, however, namely, Ibn
Juraij, thought that, if in any particular age there
Lhappened to be only one jurist, his opinion would
have the authoriby of Ijmd‘t

Ijmas may be based on a text of the Qur'dn or of Ijmat may be
Hadith or on anzlogy. This is the view of all the basedon
Sunni Schools? Quran,

. .. Hadith, or
The Mu'azilis and the Zdéhivites, on the other analogy

hand, do not admit the validity of an Ijma‘ which is
hasged on an isclated #radition, or on analogical reason-
ing. They say that, since a concurrent decision is

1 ¢ Kashin'l-Terdr?, vol. iil, p. 289,

? Thid., p. 249,

# ¢ Kashin'l-Iscde ', vol, iii, p. 229,

4 ¢ Jamu'l-Jawdmi®’, vol. iii, p, 306 ; ¢ Mukhtayar’, vol. ii, pp. 36-7;
< Jamaw'l-Jawdin ', vol. iii, p. 294 ; * Tagrir’, vol. ii, p. 593

5 ¢ Talwik’, pp. 516-7; ¢ Kashfw'l-Isrdr’, wol. iii, pp. 203-5;
¢ Mukhtasar ', vol. ii, p. 32; ‘Jam'uw'l-Juwimi‘ ’, vol. iii, p, 296,



Proof of Tjma’

134 MUHAMMADAN JURISPRUDENCE

absolute in its legal effect, the authority on which it
is supported must also be of a conclusive naturc. The
answer fo that is that the authority of this source of
laws is derived from the fact of agreemnent, and nob
from the character of the reasons or text on which it
is founded. Further, if the authority on which it is
based be of an absolutely binding nafure, concurrence
of opinion could not add to its legal effect and would
be superfluous.  The election of Abd Bakr to the
Caliphate js a well-known instance of Tjmd® based on
analogy. . 'Che Companions held that he was the
fittest person for the ofice, on the analogy of the fack
that during his lhietime the Drophet himsell once
permitted him to lead the prayers, the argument being
that the man who was considered a proper leader of
the Muslims in matters of religion was so @ forfiori
in the rest of their affairs. Another instance of Ijmd’,
hased on analogy ig the law laying down a sentcnee
of eighty stripes for the offence of drunkenness. The
analogy is based on the sentence for slander, because a
drunken man having no control over his tongue is
likely, it is said, to utter words of slander. 'The
law prohibiting sale of wheat, or other similar article
by a persen not in possession of it is an instance of
Ijmi* based on an isolated tradition.

The next question relates to the nature of ovidence
by which the fact that a particular question has been
dotermined by consensus of opinion may be proved.
It may be proved, either as a matter of universal or
coptinuons notoriety, or as being well known among
the people. There is no diffcrence so fur among the
four Bunni Schools. But the Ilanalis add that it
may also be proved by isolated information! Imdm
Ghazzdli among the Shafil jurists is of opinion that
ljma* resting upon isolated testimony is of no author-
ity, and there are some Hanaffs who take the same
view. We have it ou the authority of Bazdawl that
most of the learned agree that a collective decision so
proved is binding, though it does not cnsure certainty
of belief, an Ijmd‘ so proved being like a tradition

1« Kashfwl-Yerar, vol, iii, p. 265 Ralwih’, p. 517,
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based on single information. Ijm4‘, which is proved
as a matter of universal knowledge, or as being well
known, corresponds, on the other hand, to traditions
proved in a similar way.

The law laid down by consensus of opinion is aubho- Liegal effect of
ritative and binding. In its theological aspect, how- Tjma
¢ver, according to the Hanalfis, it i only when such
collective determination conforms in ity constitution and
proof strictly to the requirements of the law that it
can bo sald to be absolufe in the sense that it would
ensure certainty of belief, so that any one disputing its
authority would be guilty of infidelity. According to
the accepted BShdafii and Mdliki doctrines, a man disput-
ing the authority of Tjma* does not become guilty of
infidelity, except when the decision is in respect of
mastters, which ave established by clear authority and
universally aceepted as such, such as the obligation
to observe the daily prayers, to fast during the
Ramaddn, to pay zaki$ and to perform pilgrimage,
the unlawfulness of whoredom, of drinking intoxicat-
ing liquor, of dealing in usury, and the lawfulness, of
marriage, sale, lease and the like!

According to the Eanali view a decision of Ijma
would be of absolute authority in the theological sense,
only if it conforms to the following conditions :—

(1) no opinion to the confrary should have been
expressed on the question by any of the Companions,
or by other Mujtahids before the formation of the Ijmé’:

(2) none of the Mujtahids taking part in the deci-
sion should have afterwards changed his opinion;

(3) the decision must be proved as being either
universally known, or at least as well known;

{(4) it should be based on an express toxt of the
Qur'dn, or a tradition of & continuous or well-known
character, and

{5) it must be regularly constituted.

Before leaving the subject I may observe that there
is one serious defect in the rules regarding this im-
portant source of laws, namely, the omission to provide
a definite and workable machinery for the selection of

1 ¢ Mukhtasar ", vol. ii, p. 44 ; * Jam*a’l-Jawémi* *, vol. iii, p. 315,
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the jurists who arc qualified to take part in Tjmi‘ and
for ascertaining, collecting and preserving the results
of their deliberations in an authoritative form. Dut
this is perhaps due to the political conditions which
have prevailed in the Muhammuodan world cver since
the days of the first four Caliphs. Tt would scem as
if the doctrine of Jjmé* was too far in advance of the
habit of thought and action of the people to find a
practical and permanent expression in the age in which
it was expounded.

SHROTION II—OQURTOME AND TSAGLES

Customsand Those customs and usages of the people of Arabia,
Usages which were not cxpressly repealed during the life-time
of the Prophet, are held to have been sanetioned by
the Liawgiver by His silence. Customs (‘urf, tafdmul,
‘Adnt adole y Jolai , dye) generally as a source of laws

are spoken of as having the force of [jmd‘, and their
validity is based on the same fexts as the validity of
the latter. It is laid down in * Heddys' that custom
holds the same rank as Ijmd‘ in the absence of an
cxpress text! and in another place in the same book,
custom i3 spoken of as being the arbiter of analogy.

Custom does not command any spiritual authorily
like Tjm4* of the learned, but a transaction sanctioned
by custom is legally operative, even if it be in viola-
tion of a rule of law derived from analogy; it must
not, however, be opposed to a clear text of the Qur'dn
or of mn authentic tradition. Where 18 agrecment of
opinion among the Sunnis, that custom overrides
analogical law, and a student of Muhammadan law
cannot help noticing that custom played no small
part in its growth, especially during the fime of the
Companions and their successors. The Hanall writers
on jurisprudence include custom as a source of law,
under the principle of istihsan or juristic preference.

Custorn properly so called should be distinguished
from the usage of a particular trade or husiness. The
latter from ity very naturc need not be prevalent
among the people generally.

1 <Hoddya’, val. vi, pp. 177=8.
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Custom which is recognized as having the force of
law must be generally prevalent in a country. It is
not necessary that it should have had its origin in
the time of the Companions of the Prophet; but it
does not appear what time if any must elapse before
a custom will be accepied by the court. [t may be
that cven a custom, which has sprung up within
living memory, will be enforced if it be found to
be generally prevalent among the Muhammadans of
the country in which the gquestion of ifts wvalidity
has arisen. The author of Ruddu'}-Muhtér defines
ta‘dmnl or custom as what is more olten practised
than not.?

The practice of a few individuals or of a limited
class of mon will not, however, be rccognized. Nor
would a usage have the force of law, so long as it is
confined to a particular locality, such as a village,
or a town, and has not found gemeral vogue in the
country in which the guestion arises” DIractice on g
few occasions will mot be recognized as o valid custom.

It is of the very cssence of a custom that it should
be territorial, so that custom of one country cannot
affect the general law of othor countries. Further it
has authority only so long as it prevails, so that ihe
customz of one age has no force in another age? In
Indig in the Punjab and among the Khojas of Bombay,
Muhammadan law has on many points been superseded,
or considerably modified by customs adopted from the
Hindus and sanctioned by tho legislature and the
courts. Dut some of these customs, such as those
relating to succession and inheritance, would, according
to the principles of Mubhammadan jurisprudence, be
illegal being opposed fo the text law,

PART III—JURISTIC DEDUCTION

SECTION I—ANALOGY

All the four Schools of Jurisprudence agree that, Analogy
in matters which have not been provided for by a Itsdefinition

1+ Raddu’l-3uhtdr ', vol. iii, p. 408.

2% Fatho’'l-Qadir®, vol. vi, p. G5.

3 ¢ Raddu'l-Muhtdr *, vol. i, pp. 408-9,
18
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Qur'dnic or traditiopary text, nor determined by con-
sensus of opinion, the law may be deduced from what
has been laid down by any of these three authorities,
by the use of Qiyds, which is generally translated as
snalogy.

The root meaning of the word Qiyés is ‘ measuring’,
‘accord’, ‘equality’? As a source of Iaws it is
defined by the Hanafis ns ‘an extension of law from
the original text to which the process is applied to a
parficular case by means of a common ‘illat (&ile)
or effective caumse, which cannot be ascertained merely
by interpretation of the language of the text’)? by
the Mdlikis as *the acecord of a deduction with the
original text in respeet of the ‘illat or effective
cauge of its law’'? and by the Shdfils as ‘the
accord of & known thing with a known thing by
rcason of the equality of the one with the other in
respect of the effective cause of its law’?! 1In
plain language Qivds is a process of deduction by
which the law of a text is applied to cases which,
though not covered by the langnage, are governed by
the reason of the text. The reason of the text, which
is technically called ‘illat or effoctive cause, ig the rukn

(us’)), i. e. constituont of analogy and the extension
of the law of the toxt to which the process is
applied is its lcgal effect (hukm rS:;.)‘ Angzlogy as

a source of laws being subordinate and subsidiary
to the Qurdn, the traditions and the Ijmadf, these
latter in the language of Muhammadan lawyers are

called its authorities (asl Jo)) or texts (nasy u;';)'
It will be seen from its definition that analogical
deduction is to be distinguished from interpretation of
a text.
Scope of Dy means of interpretation properly so-called a text
Analogy is applied to cases covered by its language, while the
function of analogy i3 to extend the law of the text,

1 ¢« Mukhtasar’, vol, ii, p. 204,

2 ¢ Taugih ', p. 802,

3 ¢ Mukhiagsr', vol. ii, p. 204,

4 ¢ Jam‘u'l-Jawdmic ', vol. iv, p. 1,
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to cases not falling within the purview of its terms.
The writers on jurisprudence do not admit that exien-
sion of law by process of analogy amounts to estab-
lishing a new rule of law. On the other hand, as we
have seen, their theory is that analogy merely helps
us to discover the law and not to establish a new
law.

By application of analogy the law embodied in =&
text may be widened generally, though there ave some
jurists  who take a mnarrower view holding that
analogy can be used only to extend the actual cow-
mand contained in a text, and not the cause or condi-
tlon of its operation! Analogy has no application to
pure inferences of [acts which are to be made by the
light of observation helped by science.?

Rules of law analogically deduced do not rank €0 The nature of
high as authority, as those laid down by a text of the its authority
Qur'dn, or Hadith, or by consensus of opinion. The 2?&2?“08
reason is that with vespect to anslogical deductions one
cannot be certain that they are what the Lawgiver
intended, such deductions resting as they do upon the
application of haman rcason which is always liable to
ert. 1n fact it is & tmaxim of the Sunn! jurisprudence
that a jurist may be right or may be wrong. A Qddi
in deciding a case is not, therefore, bound by a par-
ticular rule of juristic law merely because it has the
approval of certain doctors, hut wmay [ollow his own
view. An analogical dodoction, il agreed upon by the
learned a3 a body assumes, however, o different legal
aspect, but that is because of such agrcement and
not the strength of the reasons on which such col-
lective decision may ke founded.

The Zshiris, some Hanhalis and Ibn Iazm deny Arguments
the authority of analogy as a valid source of laws, against
except in matters which are the rights of men (e.g. analogy
appraising the wvalue of property destroyed by a
trespasser), and are ascertainable by the exercise
of our senses and reason. They contend® that any

1 ¢ Aydtu'l-Baiyandt ', vol. iv, p. €.
% Thid., vol, ii, p. 80.
3 ¢ Aydiw’l-Baivandt’, p. 5.
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other view of analogy would virtnally amount to
making laws which is the sole privilege of God.
In support of their contention they rely upon the
following texts :—

‘We (that is, God speaking through the Prophet)
have sent down the Book as authorvity for you.’

¢ There is nothing fresh nor dry, but is to be found
(that is, the rule in every watter is laid down) in the
revealed hook.’

‘Bay, (God asks the Prophet to say to his audicnce),
“God has not by his rovelations made anything unlaw-
ful to man except a dead body or the flowing blood
of an animal .’

* Bay, “ whalever ig not fonnd to be forbidden in the
Book of God is lawful to men”’

‘The affairs of the Isrd'ilites were in proper order,
until those born of slave girls increased in numbers, and
began to deduce from what had been laid down things
which had pever been laid down, and thus they them-
sclves went astray and led others astray.

The arguments based on the above texis are thus
met. It 18 adinitted by the Sunni jurists with refer-
ence to the first two texts that the law for the guidance
of Muslims in cvery matter is to be found in the
Qur’dn, but they point out that the law on soine ques-
tions alone has been laid down in express terms, and,
ag regards the rest, the Qur’dan merely affords indica~
tiong [rom which inferences have to be drawn. As to
the warning contained in the last mentioned text
against the example of the Isrd’ilites, that was called
for by the ignorance and prejudice of those addressed
but no such charge can be made against Muhammadan
jurists as a body. The principle underlying the text
which lays down that nothing that has not heen
declared unlawful by God can be made unlawful, is
[ully admitted ; but it is not claimed that analogy can
be uscd for such a purpose.

The Bunnis, on the other hand, rely upon the authority
of the following texts in support of amalogy: ¢ Did you
think they would get away? They thought that their
forts would protect them, but IHis punishment reached
them from a quarter they had not anticipated. He
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ingpired fear in their hearts, and they pulled down their
houses with their own hands, and so did the Muslims.
8o ye who have judgemcnt take warning.” When
the Prophet sent Mu‘ddh to Yemen (as Governor), he
said to him: ‘how arc you going to (decide cases)’;
Muo‘ddh answered : * by (the light of) what is in the
Book of God’. 'The Prophet next asked: ©And if
you do not find anything in the Qur'dn to guide
you?’ ‘I will decide in the way the Prophet has
been doing.” Bub inquired the Prophet: ‘If you do
not find any precedent {from me, whdt then?’ *1
will do my bost by exercising my judgement.’ The
Prophet thereupon exclaimed * Praise be to God who
has so disposed the delegate of His Prophet as to he
able to satisfy him.?

The first text which is of the Qur’dn is interpreted
ag showmg that the Muslims are asked by God to
infer analogically from the example of the Isrd'llites
that disobedicnee of Giod through insolent pride would
net cscape punishment, The second is a well-known
tradition and furnishes a general authority for the
use of human reason and experience in developing and
applying the law of the Qur'dn. It 1s especially relied
on as a justification for analogical deduction as a
source of laws. Furthermore, it is urged that the
Prophet himsclf relicd on analogy in determining
gquestions of law. For instance, he was once asked by
a man whose father, though posscssed of ueans, had
dicd without performing the pilgrimage, if it was
necessary that it should be performed on behalf of
the deceased for the benefit of his soul. The Prophet
replied : * What do you think yon would do if your
father dicd owing a debt?’ Here, the argument is
that the Prophet used the analogy of a debt to show
that an undischarged religious obligation of the nature
of pilgrimage should be discharged by the heirs of a
deceased person. It is also urged that the Companions
of the Prophet always employed analogy for purposes
of legal deduction and no one doubted its legality.?

1 ¢ Taudin®, p. 307.
$ ¢ Aydtn'l-Baiyanst®, vol. iv, p. 7.
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The following are the conditions of a valid ana-
logical deduection :—

(1) The law enunciated in the text to which analogy
is sought to be applied must not have been intended
to be confined to a particular state of facts.

For example, the tradition, in which the FProphet
says: ‘If Khuzaima testifies for any one thab is suffi-
cient for him’, dees not lay down a rule of genersl
applicability to the effect that testimony of a single
wilness Is sufficient in law fo support a claim. On
the other hand, the injunction had reference to Khuzaima
personally.! Those verses of the Qur’in which relate
exciusively to the Prophet arc other instances where
analogy is imapplicable. '

(2) The law of the text must not be such that iis
raison d'dtre capnot be understood by human intel-
ligenee nor must it be in the nature of an exception
to some general rule.

Examples: The reason why a certain proportion of
a man’s property 18 f(ixed for the poor-rate (zakdi)
or why certain classes of heirs are allotted particular
portions in the inheritance, such as one-fourth to the
husband, one-eighth to the wife and the like, is in-
capable ol ascertainment, and hence no argument can
be built upon such cases for extension of the law In
similar instances, According to Abu Hanifa, punish-
ments of the neture of hadd for offences like drunken-
ness and defamation are algo not extendible on the
same principle, but Shafi'f holds a dilfercnt view. For
instance, he would inflict the punishment of hadd
provided for theft on a man who makes away with
the shroud of a corpse, although such act does not
amount to theft within the meaning of the fext-law.?

In a contract of hirc or lease the valuation of the
future services or produce is allowed by law in order
to tix the amount of the wages or rent payable.
This is permitted by way of exception to the general
rule that nothing which is not property of a tangible
nature is capable of valuation. Hence, according to

1+ Taugdfh’, p. 808 ; * Mukhtagar’, vol. ii, p. 211,
#¢ Ayhtw’l-Batyandt °, vol, iv, p. 5.
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the Hanafis, mesne profits are not recoverable from
& wrongful possessor. Bhafi‘l, however, holds that the
value of property consists in the owner’s proprietary
rights (milk &L<), and, therefore, the person causing
loss fo him by wrengfnl appropriation of the nsufruct
(&) of his property should be liable to make it
good.!

(3) An analogical deduction may be founded accord-
ing to the Hanafis and the Mélikis on the law estab-
lished either by a text of the Qur'dn or IHadith,
which has not Deen repealed, or by "a unanimous
decigion of the learned, and according to some Shifils
and the Hanbalis it may also be bascd on another
analogical deduction. The rule so deduced must not
be opposed to a text law nor covered by the words
of a text. In other words an analogical deduction is
to be in the nature of a corvollary of the text law.
Analogy cannot be applied merely to the words of
a toxt?

The reagon why the Hanaffs and the Mdlikis do not
allow an analogical deduction to be made from another
such dedunction is thus stated, either the effective cause
on which the second deduction is sought to be based is
the snme as of the oviginal text in which cage it becomos
superfluous to refer to the intermediate proposition, or
it 15 not. If the latter, then the first dednetion would
itsell be bad. The following is an illustration. The
Bhafi‘is hold that the qualily of codibility is suflicient
to bring an article of which it is predicable within
the doctrine of ribd, which florbids excess in favonr
of one of the parties to a sale of similars for similars.
He argues thal (uinces being edible come within the
principle like apples, which fall within the analogy
of wheat which iz expressly mientioned in the text3?
Such reasoning, it is urged, is superiluous, for it would
have been sufficient to say that a quince is an
article of food in order to bring it within the prin-
ciple without relying on the analogy of apples. It

1 «Taudik’, p. 509,

1 Ibid, p. 208; <Mukhtesar’, vol. i, p. 209; *Ayitwli-
Baiyardt’, vol. iv. pp. 12-26,

3 ¢ Mykhtasar’, vol. ii, p, 209 ; Sadru’sb-Bhdri‘at, p.13.
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is contended, on the other hand, that it is possible
that the second deduction may be based on an effect-
ive cauge, mot quite the same as that of the original
text. For instance, the text regarding rib4é mentionsg
wheat which is stuple food and measured by measure-
ment of capacity as one of the articles, the sale of
which in exchange for s similar article is not lawful
unless both be equal in quantity. By analogy, the
rule is extended to the sale of rice which like wheat
is saleable by measurement of capacity and which is
often used as staple food thongh not always like wheat.
DProceeding next upon the analogy of rice the rule is
gpplied to dried dates, as both are eatables and sold
by measurement of capacity though dates are used as
staple food less often than rice. In the next step
the doctrine is analogicully extended to raisins which
pre catobles and sold by measuremont of capacity
like driea dates though raising arc not used as food at
all and lastly the doctrine is applied to apples because
they are eatables like raisins!

The reason for the condition that the deduction
must not be opposed to text law nor covered by the
words of a lext Is that anslogy being a subordinate
source the deduction made by such a process would be
invalid if opposed to a texi and would be supcrfluous
if covered by a text. It follows, thercfore, that the
rale derived by the application of analogy should be in
the nature of a corollavy of the proposition csiablished
by o text. In illusbrating this condition the Hanafis
take exception to the deduction of Shéfi‘l on the
question of ribé, namely that the principle of ribd
applies to the exchange of all catables as heing in
violation of the rule. Sadru’sh-Bhéri‘at argues that
if Shiti'f were right then an exchange of such catables,
as are articles of tale, would not be wvalid at all, for
equality of number does not in such a case neces-
sarily mean cquality in actual fact, and if the con-
dition of equality be disregarded, the doctrine of ribé
would be inapplicable to wheat, and dried dates ex-
pressly mentioned in the text as being subject to

1+ Aydtw'l-Baiyandt ', vol, iv, pp, 13-14.
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ribd. The equality which is contemplated in such
cases by the text is equality by measurement of capa-
city.! Another case iz cited in which the application
of analogy by the Shafi‘fs is alleged to he open to a
similar objection. A Dhimmi® is admittedly empow-
ered to divorce his wife in the form of taldq. Pro-
ceeding analogically the 8héfi‘is hold that the law
relating to zihdr, which consists in a man comparing
the person of his wife to that of a female perpetually
prohibited to him, should be applied to them as well.
But the Hanails nrgue that zihdr differs’ from taldq,
inasrmuch as the hushand can legally get over the
effects of zihdr by making an atonement, and the
canonical doctrine of atonement does not apply to
non-Muslims.? _

As an example of violation of the rule that analogy
musl not be applied to the vocabulary of the text, but
to the cause on which the law is based, the Hanafls
cite the deduction made by the Shdfi‘fs from the text
which forbids drinking of khamr, an intoxiealing drink
prepared by fermenting the juice of grapes. The
Shafi‘is say that the root meaning of khamr is some-
thing which clouds the scnses and hence the word
applics to all intoxicants. The Hanalis objeet, saying
that this is applying analogy mercly to the language
of the text.

() The deduction must not be such as to involve
& change in the law embodied in the text. Hxample:
A contract, in the nature of Salam by which a man
buys an article to be delivered by the vendor subse-
quently and pays the price in advance, would not be
a valid transaction according to the gencral rule
of law by which a contract of sale is only valid if the
thing sold be in existence at the time of the contract.
The validity of a Salam contract has, however, been
established by a tradition which says that the sale of
an article to be delivered at a fixed date is lawful.
When the BShéfi‘fls hold that such a contract i

! ¢ Taudih’, p. 810
7 A non-Muslim living under the protection of a Muslim State.
3t Taudih’, p. 310; ‘ Mukhtasar’, vol. ii, p. 223,

19
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Inwiul even if no date is fixed, they are charged with
introducing a change in the law of the fext. The
law requires the presence of two witnesses as a neces-
sary condition for the constitution of & marriage con-
tract, and hence Milik in laying down that the
presence of witnesses is necessary only for the sake of
publicity is said to introducc a change in the law of
the text. If the deduction serves to introduce a new
basis or condition of validity of the law of the text,
then also the deduction will be reparded as heing in
viclation of this rule. A marringe according to the
text law is prohibited within certain degrees of rela-
tionship of a man and a wowan, who have had
carnal connexion with cach other, Malik wounld add
as a condition of such prohibition that the connexion
muslt have taken plaee under the tic of marriage.
The Hanafis say that this is introducing a new
condition,

Let us now try to understand what are the general
characteristics of “illat (313) which I have translated
‘effective cause’. ‘Illat is defined as something which
makes known (mu‘arrif b j2c)y O sign  (‘aldmat Zole),
something which brings into existence (mu'aththir
Py Sadru'sh-Bharf‘at scems to prefer the first defini-
tion, as by ‘illat the applicability of the law of a text
to 8 case not covered by its language becomes known.
I'he second meaning, he says, is included in the first,
and ag regards the last definition he objeets to it on
the ground that it is the Lawgiver who brings into
existence the law and not the ‘illat or reason. In
plain words ‘illat may be defined as the fact, circum-
stance, or consideration which the Lawgiver has had
in regard in laying down the law embodied in a fext.
When the effective cause of a toxt has been defer-
mined the jurist is in a position by ta‘lil (Jda), or
reasoning based on that cause, to apply the law of
the text in a case in which the same cause 1is
present. '

The accepted Sunni doctrine is that the Lawgiver
in enacting laws has in regard a cerfain policy (hikmat,
maslabat dislae, €iala). This policy is to promote
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the welfare of men by securing to them positive advan-
tages or averting from them injury, and, in so far as
the cause or rcason for a law advances that policy,
it is said to be proper (amnilie). Abl Znidini'd-Dabist
says that a reason will be regarded as proper if it
commends itself to a man’s common sense.

The policy of the law has two aspects religious
(€iakyo) and secular (xiggaid). The religious or spiritual
policy of the law is, as alrcady observed, the disci-
piine of the soul and the improvement of morals
(GUad) mdysy adl didly)).

Its sccular or worldly purposc is the preservation
of lile, property, lineage, reputation, religion and under-
standing. These arc regarded in law as matters of
absolute necessity (¥,,,6), and are the primary secnlar
objects of the law. "The law has also secondary or
supplementary sccular objects in view, namely, the
removal of wants (gisls), which is a matter of
lesser degree of necessity than the first, and the de-
termination of what is proper to the dignity of man
{(tahsin o
poses Dboth of primary and sccondary necessity, some
being more necessary than the others, The laws laying
down retaliation as punishment for murder or voluntary
hurt, obliging a wrongful possessor of another man’s
property lo resfore the same to the latter, inflicting
punishient on persons guilty of wheorvedom, defamation
and drunkenncss, and the law ssnctioning jihad arve
instances in which the objects of the Lawgiver are
rospectively to preserve life, property, lineage, reputa-
tion, understanding and religion.? In these cases the
proper causes or reasons lor the law are willully
causing dcath or hurt, theft or trespass, whoredom,
intoxication and the hostility of non-belicvers.  ‘Lhe law
authorizing guardianship for the purpose of giving
a miner in marriage is an instance in which the end
in view 18 regarded as of a supplementary nature.

swasd)! There arc again grades in the pur-

1 Taudih’, p. 818, et seq. ;¢ iyétu'l-Bsuiya.nét ', B 96 ; * Mukhtbasar’,
vol. ii, pp. 240-1.
31 Taudih', p. 318.
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The laws authorizing sales, leases, and other con-
tracts of a like character also belong to this calegory,
Obviously it is not always easy to draw a line showing
where the primary objects of law end and the supple-
mentary or socondary objects commence, The differ-
ence must in many cases be a question of degree.
It is pointed out, for instance, that the law authorizing
sale of property 18 as much a mattcer of necessity
for the support of human life as its protection from
direct destruction. Similarly, the hiring of a nurse
may be a matter of absolute necessity for the preser-
vation of an infant's life.! Henee, it is a well-known
maxim of Muslin jurisprudence, ‘the wants of men
are regarded in the same light as matters of absolute
necessity.” That the law, in certain cases, is prompted
by the consideration of what is fit and proper is exem-
plified by what may be ealled sumpluary ordinances,
and by the rule that the testimony of a slave is not
admisgsible.

A question of absolute nceessiby has precedence over
other considerations, and a regard for the require-
ments of mon is entitled to prioriby over a guestion
of what is fit and proper.

It is difficult to lay down, as a matter of general pro-
position, whether spiritual consideration should always
have precedence over nou-spivitual consideration or the
reverse. In many cases, no doubi spivitual considera-
tions provail. For inslance, fasting during the month
of Ramaddn may be injurious to a man {rom the
medieal standpoint, but irasmunch as fasting tends
to abate his amimal propensities, the law regards it
as beneficial to him. There are at the same time
many cases in which secular or worldly considera-
tiong nre given preference. For instance, a man while
travelling is excused from observing the fast because
of the physical suffering which it would entail on
him. 8o also a Muhammadan is excused from attend-
ing the mosque for saying the Friday prayers, if he is
obliged to stay away in order to save his property.?

1 ¢ Aydtu'l-Baiyanas’, p. 97.
5 ¢ Mukhtasar ’, vol. ii, p. 239, et seq. aud * AL.Majallih ’, p, 13.
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In fact, there is a general maxim to the effect, ‘hard-
hh_ps always call for relief . T
Generally speakmg it is not allowable to a jurist t0 Deduction
make deduckions merely from the broad policy of the based merely
law. The effective cause must have a particular refer- gsnt;‘zl

ence to the subject to which the lext relates. Other- poiicy of the
wise, it is pointed out, one is likely to be involved law not
in inconsistencies. For instance, the preservation of allowed
homan life is one of the general objects in view of

the law, and if it were open to a jurist lo base
deductions thercon withous anything more, the waging

of religious wars would be unlawful. Ho should, there-

fore, on such a question look to the policy of the law

on the subject of religions warlure, which declarcs

such wars to be lawlul, inasmuch as they tend to the
preservation of religion.

The general rule ig that the effective cause must Efective

be definite and perceptible; for instance, consent of cause must
partics to a contract is imperceptible in its naturc®® SDTethlng
and, therefore, the law proceeds upon the acts of pro- e
posal and zcceptynce. Similarly intention of a man
cannot be delinitely ascertained, and hence the law
seizes upen its expression in gome manifest fact which,
in ordinary course of human affairs, necessarily implics
its existence. Thus, when the question arises whether
w-man who killed another did so wilfully, the luw
fasions mpon the nature of the weapon used as indi-
- cabive of his intention! Acecording to the most correct
opinion an abstract reason if sulliciently definite can
forin a good basis of analogical deduction.? As we
shall see later on, the law in one waubter 1z some-
timos held to he the effective cause of law in o similar
matter. So also in many cases of juristic equity
- the cffective cause of a rule may be hidden and impor-
ceptible. DButb these are really exceptions to the general
rule that an effective cause should be some delinite
fact or event, embodying the reason of the law on the
whole, so that whenever it is present the command
should follow as a consequence.’

Vi Mukhtasar®, vol, ii, pp. 239, 268,
2 Ibid., vel. il, pp. 318-4.
3 ¢Taudih’, p, 319; * Mukhtasar ', vol. ii, p. 239.
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It is not necessary, however, that in every individual
instance to which a law applies, the propriety of the
fact or circumstance constituting the cffective cause
ghould be apparent. On the other hand, it is snificient
if 16 be found to promote good or to prevent evil in
most cases.! ake, for instance, the law which relaxes
the duty of fasting during the Ramaddn in favour of
a traveller. The reason for making the concession is
the hardship and inconvenience which a man gener-
ally experiences while travelling, and though this is
not predicable of every traveller, the rule gtill holds
good in all cases.®

Some jurists are of opinion that, unless there is
express authority to show otherwise, we must assume
that the law enunciated in a text is not based on
a cause or reasoh which is capuble of cxtended appli-
cation, [or the law 18 established by the words of a
text and not by its cause or reason. Others think thad
every circumstance or fact to which a text refers is
to be taken as the camse or reason on which the law
laid down by it is based, unless there is some reason
to the contrary. The Shali‘is and the Hanafis repu-
diate both these views ; the first, because while the law
laid down by a text is to be ascertained from its
words, the [unction of analogy, on the other hand, is
to extend such law to other cascs, and the second view
cannot, it ls urged, be sound becausc some facts and
circumstances may be peculiar to the quostion dealt
with in the original authority, wb’le sovwe particular
consideration alone is capable of ¢xlended application.
The Shdfi‘is hold that prima facie a text is eapable
of cxtension by analogy, or in other words, it is
mu‘allal (a:lll,w), that is, based or an extensible cause;
but it is necessary that there should be some reason
for separating the particular facts to which the text
may relate from the general considerations on which
its law 18 based. So far the Hanalls wgrec with the
Bhafiis, but the former wounld add a condition to
the effect that, before a jurisi proceeds to find the

1<Tangih’, p, 919,
21 Mukhtagar °, vol. ii, pp. 218-4 ; * Tandih ’*, p, 319.
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cause of the law of the text, he must be sabisfied by
good authority er reason that the text, on the whole,
is capable of extension by analogy. Sadru’sh-Shari‘at,
however, argues that this additional condition would
make ratiocination extremely difficult; in fuct, if the
ptinciple be carried ount to its logical cxtent, we
should be involved in srguing in a circle.

An effective cause necd not be such that whenever There may be
it is wanting, the law which it gives rise fo should more than one
also be wanting, [or sometines the samc law may be igicf):;-?i?ﬁ::
due to wmore than one distinet effective’ cause. 1or gentonce of law
instance, apostasy is the cffective caunse of the sentence
of death and so also is the offcnee of murder.

The effective cause of a law may be the guality of What may be
a thing inseparable or accidental, manifust or hidden, effective cause
a combination of qualitics, a generic name, or a rule
of law. Let us take a few examples. A tradition
lays down that the poor-rate is payable on gold and
silver, among other articles. Here, according to Hanali
doctors, the cffective cause of the assessment of gold
and silver is fitness of these metals for being price
or medium of cxchange. This quality is, in their
opinlon, inseparable from these metals and the ana-
logical conclusion which they come to is that gold and
silver ornaments are likewise assessable to the poor-
rate. In the text regarding rib4, the effective cause
of the law prohibiting excess in favour of any one of
the parties to & sale of one article for another article
of the same species is the quality of such articles
being ordinarily saleable by the measurement of weight
or capacity. Buch a quality is of an accidental nature,
for instance, commodities like wheat and barley,
which among other things are mentioned in the text,
though generally sold by measurcment of capacity,
arc somotimes sold by the measure of weight. In this
case the quality forming the effective cause is of a
manifest nature, while in the case of gold and silver
the effective cause, namely, their fitness for being
the medium of exchange may be said to be hidden.

That sometimes 2 rule of law forms the effective cause
of an analogical deduction is illustrated by the law
forbidding sale of a mudabbar (a slave entitled under
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contract with his master to be emancipated on the
latter’s death) on the analogy of an 'ummi walad (a
female slave who has borne a child to bher master),
the common principle being that both arc entitled to
frecdom on the death of the master.

Whether an There is & difference of opinion hetween the Hanalis

effective ©ausé nn the one hand, and the Shafils and the Mdlikis on

Ei%gi;;?'ted the other on the question whether a circumstance,
which is limited to the original text, can rightly be,
described as its effective cauwse in cases other than
those in which it is so designated by a text or cen-
sensus of opinion. Aba Flanifa says that it cannot
be properly called cffective cause, the very cssence
of which is that 1t should be applicable to [resh
cases. The Mélkis and the Bhatils, on the other
hand, point out that since such a limited fact is in
cortain cases designated as the cffective cause by a
text or consensus of opinion, there is no reason why
it should not be so dewcribed in other cases. It may
be true that it does mot scrve to cxtend the law, but
it may have its use in making such law acceptable
to one's judgement, A result of this difference of
opinion, according to Badru’sh-Shari‘at would be that
a jurist, being precluded from accepting a cause of a
limited nature, would among the Hanafis be at liberty
to make deductions from another caunse of a more
general application. However that may be, it secis
to be agrced upon by all the Bchools that, if a cause
be not extendible, the law of the text cannot be ex-
tended by reasoning based on that cause.

How an The effective cause is sometimes expressly stated or

offective cause Buggested by indications in the text itsclf, and sometimes

is known established by conscnsus of opinion! When it ig
expressly declaved, it is by such phrases as ‘so that’,
‘by reason of’, “ because of’, ‘if so und so then so and
so’,and the like. For instance, in the Qur'dnic text,
‘as to thicves male and female so you cut off their
hands’, the word ‘so’ points to theft as the cffective
cause of the punishment,! In the precept which says,

I+ Mukhtagar *, vol. ii, pp. 283-4.
#Ikid., p. 213,
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¢ Mu‘4dh committed whoredom, and se he was stoned
to death’; the words ‘and =o' show that whoredom
is effective cause of the sentence of death by stoning.
In these two cases it should be noted the effective
catse can lhardly be said to be extendible.

When an effective cause is merely suggested, the

indication may be furnished by the nature of the con-
gtruction of a sentence or by the fact of the exposition of
the law being made in answer to an inquiry or by the fact
of the law in two cases being distinguished by reason
of some particular facl or event. In the Qurdn afler
enmmerating the heirs of a deceased person, it 1 laid
down ° A murderer docs not inherit ' ; here the gonstrue-
tion of the passage or, in other words, the context
indicates the fact of killing as the effective cause for
excluding the person who has caused the death of a
man from inheriting from him, ‘The case in which the
FProphet treated an obligation to perform pilgrimage as
a debt is an exmnple of an coffective cause suggested by
the fact of its being laid down in answer to a guestion.
A Qurdnic text says ‘ For a horseman two portions
(i.e. of the property acquired <during war} and for g
foot soldier once portion’. Here the effective cause in
ench case is indicated by its distinguishing fact, that
is, the fact of being & horseman is the effective cause
of allotiment of a double portion and the fact of heing a
foot soldier is the cause for allotment of a single portion.
An effective cause may somctimes have been defernined
by consensus of opinion. Tor instance, that minority
is the effective canse of an order placing the property
of a minor in the custody of a guardian bhas boen
go determined.!

When the effective canse is not indicated by the When the
text itself or determined by Tjmé‘, we have to find effective cause
ont what is the proper fact or reason on which the 18 nob indicated
law of the text is based. A reason, as already stated II)y a,‘taxt o

’ ' Ijma' one must
is said to be proper il it prownotes the wolfare of men. find out the -
But it is a condition that thc reason must not only proper facts

be proper but must also be appropriate (muldim ,3ll.) ;?Pl:élpiiae

for the purpose

for the purposes of deduction. A fact or reason is of dedaction

1¢{Tgudh’, p. 326.
20
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said fo be appropriate when the law considers facts
sgnd reasons of the same genus as efficient in
giving rise to rules of the same genus as the rule of
the text which is sought to he extended.! The
closer the connexion of an elfective cause with the
text, the deduction based on it is proportionately
stronger.

The ideas forining the general policy of the sacred
laws being the ullimate generalizations ave regarded
as the highest germs of effective cause or reason.  These
when analysed are found to comprise causes of a less
general choracter and when the latter again arc analysed
they arc found to include causcs still morve linited,
and so on. A reason of & more particular nature is
said to be a specles or variety of the more compre-
hensive reason in which ik 18 inclnded as in ity genus.
Tor instance, helplessness of a child without under-
standing and of a lunatic arc varicties or species of
helplessness due to defective nnderstanding. The Intter
again is in its turn covered by helplessness arising
genecrally. from want of strongth, mental or physical.
Of a still wider character is helplessness induced
without the volition of a person, as when he is con-
fined against his wili, or helplessness brought about
by & man’s own act such as by drinking alcohol
Still higher in order is helplessness gencrally whether
brought azbout by a man’s own act or by outside
agency or arising from the nature of subject-matter
of action. Ilelplessness generally gives rise to wants
which ultimately bring about the intervention of law.
Similarly rules of law form inio a gradoated scale of
generalization, the one more gencral and comprehen-
give being regarded as the genus with reference to the
more particular, which it includes as its species. For
instance, guardianship gencrally 1s the genus of which
guardianships of the person and the. property are two
varieties.?

One mode of ascertainming an offective cause is by

elimination (sibr ) that is, by rcjecting such facts

1“Mukhtagar’, vol. ii, p, 242,
2 Thid., vol. 1i, p. 343,
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and reasons ag are not proper snd appropriate and by
gradually arriving at the true canse.! As to what facts
and reasons are to be rejected as being unfit for purposes
of analogical deduction depends upon the judgement
and diseretion of the jurisst.

According to all the Sunnf SBchools? a deduction Binding natare
based on g proper fact or rcason, which is also consid- of & deduction
ered appropriate for purposes of analogical deduction, baged on
. . - . . effective cause
is valid. In the opinion of Shdfliis and Milikis the wnhich is both
Mujtahid is bound to make the nccessary deduetion if proper and
such o cause is available. On the other. hand, aceord- aPpropriate
ing to the Hanallg, he i3 not so bound unless such

cause be also authoritative (mu'athihir )Sjﬂ). A causc
or reason is said lo be authorifative if a cause of the
same varicty or of a near genus has heen held by a
text or conscnsus ol opinion to hold good in laws of
the same variety or of a near genus ag that of the
text from which the deduction is sought to be made.
Taftdzdni takes exception to the position of the
Hanafi doctors and contends thaf there are many cases
in which decisions by the Companions were not based
on an offective canse determined by a text or consensus
of opinion. For iustance, when the qnestion arose
whother the brother or the grandfather is the profer-
entiul heir of & deccasced pevson, *All based his conclu-
sion in favour of the brother on u simile indicative
of closeness of relationship as the guiding principle.
He likens the grandfather to the trank of a tree putting
forth a branch (meuning the futher of the deceased)
and that branch in its turn putling forth two twigs
(namely, the decensed and his brother), and he then
infers that the brother is nearver in rvelationship than
the grandfather. Other jurists argue that a branch is
part of the trunk. This case would show that the
carlior jurists favoured a froer and more independent
exercise of judgement in making deductions than
Sadra’sh-Bhari‘at  would allow.  According to sotng
jurists, a jurist is bound to make deductions from a
particular fact or circumstance as being the cffcetive

i Muakhtagar °, vol. ii, p. 232.
% 1hid., vol. ii, p. 242,
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cause of the law of a text morely because it so appears to
his mind. This is culled argument based on general

considerations of public good (J{L“),cﬂ lewfo).

Imim Ghazzali is of opinion that it is lawful to make
a deduction from such reasons of a general character,
if it be called for Dby absolute necessity affecting the
Muhammadans as a body. The [ollowing case is cited
ay un 1llustration of his opinion. Il in a battle beftween
the Muhammadans and the non-Muslins the labter
place in Iront of their lines a body of Muhammadan
prisoners as a shicld, he holds that it would be lawtul
to shoot at them, if the situation could not be saved
otherwige. I'he reason he gives is that, if by abstain-
ing from attack the result would be a triumph of the
non-Muslims, the Muhammadan body politic wounld
thersby be involved in danger. Dut suppose, a boat
is caught in a storm and the passengers find that all
of them: would be drowned unless sowe be thrown
overboard so as to lighten the load, the law would
not justify the act since the safcty of Muhammadans
in general is mot imperilled.

There are certain cffective causes which arve Gt for

of an effective deduciion in two or more of Lhe four forms held by

cauge varies in

different
caBes

the Hanafis to be binding. An effective cause, which
may be the basis of deduction m all the four forms,
has the strongest claim to acceptance, next if in three
and then if in two ol the lorms, It will be scen that
there can be only one group of cases in which all the
four forms of deduclion are possible, foar admitting
of three forms and six admitting of two, altogether
eleven. Minority, [or instance, is an cffective cause of
a specific nature giving rige to a rule of law general
in ifs application, namely, appointment of guardian of
the property of a minor girl whether married or un-
married.  Agun helplessness of which minority is a
variety, is the effeclive cause of appointment of guardian
of the property not only of a minor, but also of a
lunatie,

An analogical deduction based on an effective caunse
which is expressly established by the text is preferable
to an effective cause indicated by a hint or suggestion,
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and deductions of these two kinds have priority over
one the effective causc of which is founded on appro-
priate reasons. A deduction based on an effective cause,
the appropriateness of which, wilh reference o a rule
of law of the same variety, is determined by consensuy
of opinion, is preferred to one bascd on an effvelive
canse, thoe appropriateness of the genus of which, with
reference to a similar ecommand, has been determincd
by consensng of opinion. The latter in its turn has
precedence over a deduction based on an elfective cause,
the appropriateness of the variety ol which is by con-
sensus of opiniun regarded as of force in rclation to
laws of the same genus. Hach of the above kinds is
preferable to a deduction based on wn effective eause,
the genus of which is regarded ar of force with rospect
to laws of the same genus. Then again a deduction
based on an effective cause, the near genus of which
is regarded as of force with respect to laws of a near
goenus, has priority over one hased on an effective cause,
the remote genus of which is regarded as of force with
respect to laws of a remote genus.!

The {ollowing tests are, perhaps, more useful in
determining as $o which of several conflieting analogical
deductions ave to be accepted : (1) A deduction based
on u cause having the stronger legal authority 1s to
be preferred; (2) if one cffeetive cause is more acted
upon in law than another, a deduction lounded on the
fortner is to be preferred; (¥) if onc effective cuuse is
found in a larger number of texts than ancther, the
former is considercd of greater legal force than the
latier; (4) if an olleetive cause is of such a character
that, when it is absent, the rule of law which 1t gave
rise to is negatived, it is to be prelerred to one wilh
regpect to which this test does not hold good.

One analogical dedunction canrot be sald to abrogatc A juristis
another; and if two deductions be found to be in emtitledto
conflict, a jurist 1& at liberty lto accept whichever of Z‘??ﬁgttzg? one
them commends itsell to his judgement. Whe reason conflicting
for this is, that the validity of an analogical deduction deductions
rests on the power of a Mujtahid, to draw correet from a bext

1 *Tandih’, p. 371.
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conclusions and infallibility eannot be presumed in hig
favour. :
Muany Hanalls, some Shafils, the Malikis and Han-
balis hold that the operation of a parbicular cffective
cavse may he limited, that is to say, & certain cause,
though generally effoctive, may not bLe 80 in some
cases, bub cminent Flanafi jurists, like Fakhra'l-Isldm
and  Sadru'sh-Shacfat, say that nothing is a good
offective cause, unless in overy case in which it is
found the command follows as the result.! This 1
also said fo accord with onc version of Shifif's
view and with that of most of his followers. The
first view is undoubtedly borne out by the broad
facts of the Muhammadan system.  Indeed, those

“who hold by the stricter theory have to make it

good by an cxplanafion that in some cases the legal
cffeet does mot follow mpon its cause by rcason of
some obstacle.  The truth is, as pointed out hy Qadi
‘Udad (d.4c), that the controversy 18 more verhal than
substantial.?

Let us understand the question with reference to
some of lhe cases cited as illustrations. If a man m
the exiremities of hunger cats [ood belonging to another,
he is liable to make compensation, the cffective cause
of the liability being a hreach of the inviolability of
a wan's proprictary rights, On the other hand, if a
Muslitn forcibly takes or destroys a rebel's properly,
the law does not hold him liable. The Shafitls weuld
say that the last case is an exception to the rule that
violation of a man’s proprietary rights is the elfective
cause of compensation. The Hanalls, on the other
hand, who do not admit the posgibility of any excep-
tion to the opcration of an etfective cause, would say
that, in the case of a rebel, hostility is the cffective
cause of negation of proprietary rights and not that
the lnw in his case permits proprietary rights to be
violated. In this connexion a metaphor, which is
cmployed by those who hold the opposite view to
indicate the different circumstances which prevent an

1< Tandih’, p, 345
# ¢ Mukhtagar °, vol. ii, p. 210.
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effective cause from heing operative, may be found
inferesting ?

(1) Sometimes a certaln circumstance may prevent
an effective cause heing cobnstituted at all,
as when a man trying to shooi an arrow, the
string of the how happens to snap. For in-
stance, 4 contract to sell a free man is inoper-
ative, a8 he cannot form the subject-matter of
anle.

(2) Tn some cases the effecfive cnuse is not com-
pleted by reason of some obstack,, as if, to
continue the metaphor, the arrow being shot,
it should lail to hit the mark. Tf a person
who is not the owner of a ihing sclls il, the
contract which is the effective cause of trans-
fer of the property cannot be completed, as the
vendor is unable to give possession.

(3) Tn some instances, a certain obstacle stands in
the way of the law coming info operalion at
all, jnst as when an arrow hits the enemy but
hig armour prevents the intended Injury being
caused. Hor example, a man contracts to sell
an article with the option of revoking the
contract on the happening of a certain event
and the contingency happens preventing the
sale from taking effect.

(4 Sometimes the obstacle stands in the way of
the law having full operation, just as if the
arrow should hit the enemy and inflict izjury,
but the wound is thervealter healed by the skill
of a surgecon. For cxample, the law gives the
person who buys an uarticle without sceing ib
the option of cancelling the contract, which is
the cause of transfer of the property on having
inspection of the thing sold.

(6) Sometimes the law comes into operation by force
of the cause but does not become binding, just
as 1f the wound caused by the arrow should
not heal but become chronie, so that the
wounded person gets used to it. This happens,

VeTand{h’, pp. 345-6,
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for instance, when thc buyer of an article
rescinds the contract on discovering a defect.

Those who admit no cxceptions to the legal cffect
of an effective cause say that in the above cases the
fullsey lies in considering the confract, namely, the
proposal and the acceptance to be the effective cause
in all of them without taking into acconnt the peculiar
circumstances of each case. They say that the absence
of all obstacles to the epoerativeness of an offective cause
i a condition precedent of such cause. Against this
theory of Sadru’sh-Bhart‘at and Fakhew'!-Tsldm it is
also nrged that ihe offect of joristic preference is fo
limit the operation of the efllective canse on which
an analogical deduction is based. Sadru’sh-Shavi‘at’s
answer iz that in all cases in which juristic equity
overrides analogy, the cause on which the anslogical
deduction is based should not bhe called effective caunse,

Here I may refer to some more cases with a view
to show how diffcrences of opinion have arisen in
making anslogical dedpetions and to illustrate the
nature of the arguments by which each view is sup-
ported. Ir the books on TUsdl, they are set out under
the heading of certain rules, but those rules when
closely examined do not involve any important princi-
ples of general application, but appear to be more in
the nature of argmments in support of the view held
by one school or the other in eccrtain conercte cases
and in refatation of the position of the adversary in
such cases.

1. Tanafis.—When a prayer is being said, the word
Amen, at the end of the opening Bira of the Qur'in,
should be pronounced in a low voice, because the
ntterance of Amen iz an act of devotion, and there-
fore should be made in a low voice.

Shafi‘fs.—If the reason for pronouncing Ainen soltly
be that it 1s an act of devofion, then how is it that
ealls to prayer or the invocation * God is great’, which
are also devotional acts, are uttered in a loud voice,
the first before the commencement of a prayer and
the other at cerfain stages during a prayer ?

The Hanufis answer: True, these cascs resemble
each other in so far as they are all devotional acts, but
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in calls to prayer and in the repetition of the invoca-
tion ‘Ged is great’ during prayer, there is an addi-
tional circumstance which distinguishes them from the
uttering of Amen, namcly, the necessity for announ-
cing to the congregation that the time for prayer has
arrived or that a particular stage has heen reached
during prayer.!

2. Shafifs.—A marriage does not stand on the Proofof
same footing as property and, therefore, cannot be marriage
proved by the festimony of two women and one man.

Hanatis.—The deduction is bad, s -it is basged
on & negation. The reason, why mixed cvidence
iz allowed by the Hanaffs in marriage, is that its wvali-
dity cannot bhe affected by the exislence of a doubt
in the proof of it as appears from the fact that a
valid marringe would he constituted even if it be con-
tracted in jest. The analogy of thelt which is relied upon
by the S8hdtifis is, therefore, inapplicable, as the sentence
known as hadd cannot be imposed if there iz the
least doubt in the proof and a woman’s testimony is
ordinarily open to donbt because of her weakness.

3. Hanafis.—A woman is informed that her husband A ense relating
is dead, and she relying upon the information marries b Paternity of
another husband and « child is born as the result of the *° a
second marriage. If the first hushand thercatter returns
and claims the child, he will be entitled to if, as he
18 the lawful master of the woman's bed.

Shafi‘is.—Lhe second hushand is entitled to the child,
as he is the actual master of the woman’s bed, just as
the paternity of a child born of a rmarriage contracted
without two witnesses being present is impuied to
the husband, though the marriage is vitiated in law.?

4. Hanalis.—The law places the property of a minor Gruardianship
thayyiba® (.xg.ﬁ) in the custody of a guardian; similarly for marriage
the guardian should also have custody of her person for
the purpose of giving her in marriage, just as in the
case of a minor maiden.

Sh4fiffs.—The reasoning i8 not sound, for, in the
cage ol & minor maiden, the law gives the custody

1 ¢ Kaghfu'l-Isrdr*, pp. 1194-5.
2 ¢ Tandth’, p. 851,
# i.e, a girl who hag had sexual connexion,
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of her property to a guardian, hecause her person
is in such custody and not the reverse, and hence
o guardian cannob lawlully give a thayviba in marriage
without her consent.

The Hanafls reply :—Guardianship has been insti-
tuted by the law lor rearons of necessity and viewed
in this light, no distinction can be drawn between the
person and propevty of @ minor and between a maidoen
and a thayyibal

5. Shafi'fs.—~A non-Muslim maiden givl is liable to

to punishment jhe sentence of flogging for whoredom and, therciore,

for whoredom

Trespagsser's
Iiability for
mesne profits

a non-Muslim mairied woman shonld be sentenced to
denth {or a similar offence, just like a Muslim married
woman under the same circumstances.

ITanaffs.——The deduction 1s bad. A Muslim maiden

19 punished with flogging, because a marvied woman
for a similar ofienee is wentenced to dewth, the guilt
of the latter being more serious than that of the
former, and therc is no punishment of the naturve ol
hadd below the sentence of death provided by law
higher than a sentence ol {logging?
-6, Bhiltis.—A wrong-docr who has foreibly taken
poseession ol the property of another is liable to restore
it to him and is further liable to aceount for the mesne
profits, just as a man who commits breach of o
contract 18 linble for the consequent damagos,

Hanafis—-'The wrong-docr 18 bound to restore the
property, but i not lHable for the mesne profits
beeaunse usulruiet 18 un aeerdent and does not stand
on the same fooling as property, which must be a thing
or a physical objeet. Tlence there is no basis for
asscasmuent of damages, the principle of which is that
the parties should he placed on a footing of equality.
No doubt this view of the law causes hardship to an
innocent person, but this s bebter than that the lnw
should award damages in excess of the loss caused,
for that would be a harvdship intlicted by the law
iteclf, and as law emanntes from God injustice would
be imputed to ITim. As for the analogy of the law
relating to contracts, it 18 urged that the assessment

1« Taudih’, p. 352,
7 Ibid,, p. 352,
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of the future profits is allowed in such cascs hy
way of cxception and unualogy cannot be upplied 1o
exceptions,

The Shdfi‘ls reply :—The value of properly con-
sisty 1 the righly connected with it and not in the
physical object itsell.  Lesides inabifity 1o ensure
ubsolute equality is no reason why the injured owner
should suffer the jogs, rather than the wrong-doer!

7. Shdlifs.~-I either ¢ non-Muslim wife or hushand
embruaces Isldimn, then 1n case there has been no con-
snnmation, they will bo separated at once and, i the
miarringe has been consummated on the expiey of three
periods, an offer of opportunity by the judge to the
non-Musfim  husband or wile to cuthrace the faith is
not nocessary.

Hanatfs—"T'he Q4adi wuast fivst ingquire of the hus- wyees of
band ov wile who has remained non-Muslim il he or conversion
she will embrace Lslim, and on his or her refusing to Islamota
will separate them, whether the conversion of the other i‘;gﬁusum
happencd before or after consmmmation. he reason- huspand on
iy of the Bhdfils is bud, beeausc It really means marriage
that the fact of one of the spouses being o Muslim
would be the effeetive canse for separation. "This
cannob be, ss In ithaf coge Isldm would be the cause
of forfeibure of a blessing of life, namely, marriage,
while, according to the Hanafl view, the refusal of
the non-Muslin spouse to aceept Islam is the effeetive
cause of separation.

SKOUTION IT—ISTTHSAN OR JURISTIC LQUITy

It sometimes happens that a rule of law deduced Istibsan or
by the application of analogy to a text is in conliict Juristic
with what has been oxpressly laid down by some equity
other text, or by the unanimous opinion ol the learned.

All the four Sunni Schools of law agrec that in such
cases the former must give way to the latter. It may
happen that the law analogically dedueed fails lo com-
mend itsclf fo the jurist, owing to ibs narrowness and
in adaptability to the habits and usages of the people
and being likely to cause hardships and inconveniences.
In that event also according to the Hanafls, a jurist

1! Taudik *, pp. 374-4.
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is at liberty to reluse to adopt the law to which analogy
points, and fo accept instead a rule which in his
opinion wonld botter advance the welfare of men and
the interests of justice. The doctrine by which a
jurist is enabled to get over a dednetion of analogy,
cither because it is opposed to a text or consensus of
opinion, or is such that his better judgement docs
not approve of 1f, 1is tochnically called Istihsén
(ylwadin) literally, proferring or considering a thing to
be good) which I have translafod juristic prelerence
or cquily.

The term Istihsin is uscd by the XHanafi lawyers
alone, and g0 much of the duetrine itself which author-
izes a jurist Lo rely on hiz private judgement, instead
of following a rule resting on analogy, is also con-
fined to the Janafi system. In Tact, it 15 with this
special aspect of it that the principle of joristic
preference s particularly identitied. 'he Hanafi law-
yers speak of this docirine as 1f it was a specles of
analogicel deduetion. They say it is nothing but
hidden analogy. Howoever that may bo, [stilisdn nol
being hampered by rules isv as a source of laws
freer and wider in scope than analogy. In fnech, as
1 have said elsewhers, if we call analogical deductions
the common law of the Muhamumadans, then juristic
prefercnee way be relatively styled their cquity., It
has largely helped to devclop the Hanafi system,
the founder of which deserves the credit of having
beon the first to recognize that w strict adhoervenee to
analogy would deprive law of that elasticity and
adaptability which alone make it the handmaid of
justice. The principle of Istihsdn evoked strong comn-
ments and opposition from jurists of the other Sunni
Schools, and Sh4fif is reported to have said: * who-
ovor resorts to Istihsdn makes laws.” These strictures
seem to have considerably affected the growth of the
doctrine in the handg of Abd Hanifa’s followers, and
would also sorve to explain why the Hanaff jurists
are so anxious to assimilate it to analogy, though
it can hardly be said that the attempt which they have
made in this connexion is of any practical guidance
to a student of Muhammadan law.
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Laws based onm juristic equity are divided by Different
some lawyers infto two classes: (¢) those that curry k”:g‘:lgi
conviction to the mind of a jurist as being sound, and equity as
by those that appear at the fivst glance to be sound, cpposed to
but do not produce such conviction in the mind of different
the jurist. In juxtaposition lo this classifieation of k;nag:;lial
juristic equity law, analogical deductions are similarly geduction
classified into () those that are weak and (2) thoso
which at the first glance appear to be unsound, but are
found on further examination to be corrcet.  When
opposed to each other (@) is to be preferred to (1)
and (2) to (D).

Some jurists make a more elaborale compavative
classification of these two forms of deduction. A
juristie preference aeeording to thew may (¢l) appear
at the first glance to be sound and be found to
be 8o on closer examination, (b1) not only appear
at the {irst glance to be unsound, but be found to
be so on further congiderstion, {(¢I) appesr at the
first glance to be sound and be found to be unsound
on further consideration and (d1) appear at the firsl
glance to be unsound, but on further consideration be
found to be sound, They ualso divide analogical deduc-
tions into corresponding classes, which may be num-
bered respectively as (lw), (1), (1¢) and (1d). When
opposed to each other (la) is to be preferred to juris-
tic preference of any clags; and (14) and (1) are
nover to bo accepted; (al) s to be preferred to (fe)
and (14}, (d1) to (le), (ld) to (c1), (le} to (c1) and
(1d) to (d1). It iy urged, however, by the author
of ‘Taudih’ that a rule of sound juristic equity
cannot he opposced to a sound analogical deduetion
relating to the same matter, bocause whenever the
etfective cause of a text is correctly found the com-
mand must follow, and juristic prefercnce is but
a variety of analogical deduction. Such a conflict is
only possible, when there is an error in ascertaining
the cause.

Instances of the application of this doctrine are to
be frequently met with in the books and, in fact,
some lmportant branches of Muhammadan law owe
their origin to if, such as contracts of the nature of
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Application salam and istisnd’. The doctrine ig chielly resorted

of jurigtic
aquity

Malild

to, in ecascs arising out of the cowplex conditions
of a growing society whoere a sbrict adhercnce to
analogy would fatl to meet the wants of the people.
Tt will also be rementbered thai it 15 on the strength
of this principle that the Iunafi doctors abundon a
rule of analogy in fuvour of a different rule sanctioned
by custom as being more acceptable to the people.
SECTION 1L-—PUBLIC GOOD
Tmdw Mdlik sanctioned a doctrine somewhat similar

doctrine of o juristic equity or preference. e would allow o

pullic good

deduction of law to be based oun gencral constderations
of -the public good (magilihu'lnursala  wa'l-istiglah

~Loiadly deedl ey and Tmbdmu'l-Ilaramain also
T 5 Kol g

held a similar view! DBut it dees nol appear that
the Malikf jurists took [ull advantuge of this principle,
and 1h would seemnr that muny followers of that Bchool
like the Llanafi doctors econsider the doctrine {o be
too vague and genernl to be uscful n making legal
deductions.”  Lurther a case which is cited as an
ilustration of the application of the doctrine cannot
be suid to be a happy one. For instance, some
Milikl jurists have Mnvoked this doctrine to justify
the use of foree to a person accused ol thefl to make
him conless, It ig, however, pointed ont with relor-
ence to this cuse that it is better that o guilty
person should escape than thal an innocent man should
be subjected to ill-troatmont. ?
SECTION IV—-ISTIDLAL

The word Tstidlal (Jiaiwh m ordinary use means
the inferring (rom @ thing another thing ; and we have
noficed that the Hanall jurists use the word wore or
less in this senge in connexion with the rules of
interpretation. But with the Mahikis and tho Shafilis
istidial is the name for o distinet method of juristic
rativcination, not {ulling within the scope of inier-
pretation or anwlogy. Istidldl is of three kinds:—

1800 ¢ Jam'uw'l-fawhmi* ', vol. iv, pp. 101-2,

2 8ee ¢ Mukhtasar*, vol. i, pp. 931-9,
3¢ Jamiu'l-Juwdmis ’, vol, iv, p. 102.
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(1) The expression of the connexion existing be-
tween onc proposition and another without any speeific
otfective cause (ale oy Jrr e uﬂ""‘&@” o Uﬂ.k”)

(2) Istishabu'l-hdl (}J} laein!) or presumption
that a state of things, which iz not preved to have
ceased, still continues.

(3) The authorvity of revealed laws previous to Iskim
(W o g 8h2)-

Tstidlal of the class (1) is of four varicties: {1y when
the connexion is between two atfirmative propositions,
for example, the propoxilion thal cvery one who s
competent to give a valid talag can also make a valid
zihar; (i) when the connexion is between two negative
propositions, for example, the stalement that if o
regnlar ablution {(wadd’ 24,) were valid without specific
intention, then a substitutory ablution {tayammuum

&) would also be valid, that is to say, as a sub-

stitutory ablution 18 admittedly not valid without
specific intention, a regular nblution also canmot be
valid without such intention. This 18 in refutation
of the IIanaff position to the contrary. (ili} When
the connexion 18 between an aflirnative and a negative
proposition, for exawmple, Lhe proposition that what is
permigsible cannot be hardm ov forbidden; {(iv) when
the connexion is between o negative proposition and
an aflivmalive proposition, for cxumple, the statement
that what is not valid iz forbidden.

(2) As an example of Istishdb may be mentioned
the casc of a man who has disappeared, and whose
whereabouts arve not known. The Shafi*fs would treat
such o man as living for all purpases of the law until
his death is proved, so that his estate will not be
distribnted among his heirs, and he will be allotted his
share In the ecstate of a person from whom he is
entitled to mherit, and who happens to die during his
disappearance. 'The Hanafis say that the presumption
that o particular state of things continues uniil the
contrary is proved is valid only Lo the extent it serves to

protect existing rights (zsal), and not for establishing
or creating a new right (Wil ¥). Therefore in the
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above case they would agree with the Shafi‘is so far
that they would not allow the property of the man
who has disappeared to be distributed among the heirs,
but they would not recognize his right to inherit
from the person who has died since the man’s dis-
appearance.

3y As for the binding character of the laws which
were revealed previous to Isldm, T have elsewhore
stated the Ilanaff view, and therc does not seem to
be any iparked difference on the point between if
and the views of the other Sunni Schools.!

It would scem that Tstidldl as a method of juristic
deduction includes all forms of ratiocination which
do not fall within the scope of anslogical deduction.
Qidi Udud himself says that the Hanafl doctrine of
Istihsdn, or juristic cquity, as welt as the M4liki doctrine
of public good are covered by Istidlil’®

SECTION V—IJTIHAD AND TAQLID

With reference to the sources of law, it 138 a matter
ol considerable Importance that we should consider
the question whether further juristic exposition and
developmont ol the Muhammadan law is inconsistent
with the principles of the system. For this puar-
pose, we must endeavour to understand the precise
scope of the rules relating to the qualifications of
& Mujtahid or jurist, and endeavour to ascertain
the true position of the Sunni Schools in con-
nexion with the doetrine of taglid, that is, the duty of
adopting the exposition of law as made by the nncient
jurists. The word Mujtahid which is a nomen agentis
means a person who can make ijtihdd. Ijtihdd literally
means striving, exerting and as a lerm of jurisprudence
1t means the application by a lawyer (fagih i) of all
his facuifies to the consideration of the authorities of
the law (that is, the Qurdn, the Traditions and the
Ijma*)y with a view to find out what in all probability
is the law (that 18, in a matter which is not covercd
by the cxpress words of such texts and has not been

1 Bes ante, chaptor iii, part i, section i, * Taudfh’, p. 260; ¢ FJam*u'l-
Jawdmic’, vol. iv, pp. 191-2; * Mukhtagar ’, vol. ii, p. 296.
9¢ Mukhtagar’, vol. ii, p. 2581.
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determined by Ijma®.! In other words Ijtihad is the
capacity for making deductions in matters of law in
cases to which no oxpress text or a rule already deter-
mined by Ijmd‘ is applicable, Here it must be observ-
ed that though guestions, which have heen determined
by Ijmd’, are not open for the cxercise of Ijftihad, yet
as none bul Mujtahids can tuke part in colleetive
deliberations the question relating to the qualifieations
of a Mujtahid nccessarily aflcets this source of laws
as well. It will be seen that a Mujtahid or jurist is
something more than a faglh or lawyer. He must
not only be learned in the law but must be able to
make legal deductions. The legal effect of Jjtahad is
the probability of the conclusion so arrived st being
correct, but the possibility of such conclusion being
ervoneous is not excluded. That iz why juristic deduc-
tions are classed as discretionary or presnmptive laws,
If a jurist makes a wrong deduction, he incurs no
spiritual responsibility for he has done his best to reach
the right conclusion and infallibility 15 atéributable only
to the words of the Divine Lawgiver and of the Prophet,
whose utterances in all matters of Inw and religion are
inspired. All the Bunni Schools agree that a juristic
deduction is not certain and that a jurist is liable to
err. Only the Mun‘tazilis hold that a juristic deduc-
tion must be correet.’

I have clsewhere? described in a general way the Who may be
qualifications which are regunired of a Mujtahid. But Mujtahids or
as the question is onc of importance, it is necessary JUrists
that T should enumerate these qualifications in the
language of the writers on TUgtl. Sadru’sh-Shari‘at
following Ifakhru‘l-Tsldm says that a jurist should have
knowledge of the Qur'dn together with its meaning,
dietiopary and legal, and its varions divisions, of the
traditions including the texts and the authovities thercof,
and of the rules relating to analogical deduction.* The
anthor of ‘Jam‘@’l.Jawdmi'’ enumerates the qualifica-
tions of a jurist with power of independent exposition

Vs Jama'l-Jawdmit !, vol, iv, p. 202 ; * Mukhtagar®, vol. ii, p. 489,
2 «Taudil’, p. 382.
3 Bee Ante, Tjmd-.
4 Dazdaw(’, vol. iv, p. 1135 ; * Taudil’, p. 882,
- 29
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(al-mujtahida’l-mustaqil Jitwed) sdaall) as follows: he

must be major, passed of understanding and of suffi-
cient intellectnal ncuteness to he able to grasp bhe
drift of a specch; he wust have average knowledge,
of the Arabic language, grammar and rhetorics, of
the principles of jurisprudence and of the sources
of law, that is, the Qur'dn and the fiaditions; he
must be well versed in the main principles of the
Bhat# or the legal eodo 50 as o bhe able to ascertain
the intenlion of the lawgiver; he must know the
repealing und the repealed texts, the circumstances in
which the texts of the Qurdn were revesled, and the
rules  relating to the continuous and tho 1solated
traditions, and be uble to diseriminale between au-
thentic traditions and traditions of weak authoriby, and
he must know the history ol the narrators ol tradi-
tions, but in this connexion it would be sullicient for
8 jurist in our days to refer to the anthority of one
of the Imdms of frndition such as Ahmad, DBukhixi
and Muslim. It is not necessary that a jurist should
know the science of divinity, ov all the rules of law
in the different branches of the code. A woman
may be a jurist, and so also a slave. Nor is it
necessary that a jurist shonld he o man of piety.
It will be observed that this statement of what
are the mnecewsary, and what are nol necessary quali-
ficatiens for a jurist is vwre detalled than what is
given by PFakhro'l-l1sliin and Sadru'sh-Bhari'at but the
rules on fhe point are in sabstance the same in
all the four SBunni Hehools. Tdjud-d’in Bubki then goes
on to say Lhat there may be a jurist of a lower rank,
namely, Mujtahida’l-Madhhab (il dpdare) that
is, a jurist following a particular School of law. Buch
g jurist must be able to apply the principles luid
down by the founder of his School to particular
cases, He then goes on to point out that there are
jurists with a still narrower sphere of cxposition. He
describes them as Mujtahidunu‘l-Futiyd (! Ga)! ko)
that is, those who are competent to give latwds or, in
other words, to decide as to which of the conflicfing views
reported {rom: the jurists of a higher rank is correct.
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The Shdfi‘is and the Malikis also hold that there may
he men whose qualifications as a Mnujtahid are con-
fired Lo certain special branches of the law such as
the Jaw of succession and inheritance,  Badru'sh-
Sharfat and Fakhru'l-Tsldm do not expressly mention
jarists of the two lower ranks, but we may take it
thal, 1 all the four Sunni Schools, the jurists whe
lived afler the age of the four Imams mosily, if not all,
have mainly oceupicd themselves in developing  the
work of the lounders of the four Bchools, especially the
TTanali, the Shafil and the Malki Bchogls. It would
scent g0 far as T am aware that * Jucn'l-Jawdint' ' is the
catlicst writing in which attempt is made to classily
the jurists according to the kind of work to which
they devoted themselves.  DBut we shall presenily sec
that writers of Iufer times have wade an even
more claborate elassification of the jJurists.  Such
gradation in juristic work so far as it is a [act of
history cannot be guinsaid.,  What then is its legal
signilicance ?

In this connexion it is nccessary that we should
ascertain  tho exaect scope of the doctrine regarding
Taglid,

Taylid vcans following the opinion of another muqlid or duty
person without knowledge of the authority for such to follow
opinion.!  As a term of jurisprudence it means
following the opinion of w  jurist in natters
which have not been dealt with by an express
Qur'inic or traditionary text or by Ijmd’, for in
matters which have been so dealt with there is no
rootn for juristic opinion and all persons whother
jurists or mnot would be cqually bouand to accept such
laws. It will be appoarvent from the definition of Taqglid
that the docirine applies only in the easc of those who
do wob possess the qualifications of a jurist. In fact,
if a jurist has formed an opinion of his own on a
particular question it is forbidden (hardm) to him
to follow in preference the opinion of another jurist to
the contrary. And even if a man who does not
possess the qualifications of a jurist but is learned

1 Jam‘u'l-Jawdmit ', vel. iv, p. 270; * Mukhbusar', vol. ii, p. 807 ;
¢ Taqrie wa't-Tahblr *, vol. ili, p. 340,



Questions
gonhected with
Taqlid

The duty of
laymen

172 MUHOAMMADAN JURISPRUDENCE

in the law (‘Alim ri'.;:) holds a ecertain view on 8

particulanr question be cught to act unpon it though
the contrary view may have been sanctioned by »
jurist.!  Indeed, it could hardly be otherwise eon-
gidering that the basig of the Muhammadan law is
l2id In wmen's conscience.

The questions which are raised by the doctrine of
Taglid as some would intcrpret it may be thus speci-
fied, (1) Must a Muhaminadan of the present duy adopt
one of the current Bchools of lezal thought, or 1s he
entitled to say ‘my law is the Qurdn and what the
Prophet has lzid down by his precepts, but in mafters
not expressly dealt with thercin, I hold myself free to
make deduclions therefrom according to the best of
my lights, indcpendently of what the others have
said '; or can he say: (2} 'L adheore to the tenets which
are conunon to all the four Sunni Sechools, and that on
any question on which they differ, T am free to adopt
the view of snch one of them as may commend itself
to my judgement’; or (3) if he is a follower generally
of one of the four Schools, is he at liborty on a given
question to adopt the view of any other Sunni Sehool;
and (4) is it open to a Q4df, or a judge, to base his
judgement in a gquestion of juristic law on & view,
which 1s opposed to that held by the jurists of the
School to which he belongs, or of the Sehool to which
the litigants belong, 1f such view has the support
of ome or wore of the other Sunni Hchools and is, in
hig opinion, more in consonance with the requirements
of justice than the other vicw. The first three questions
atfect the conscience of individual Muslims as to the
right law by which to govern their conduct, and the
fourth question concerns the practical administration
of justice.

So far as a layman (‘f:&m[ u,,'u-.), that is, one who
has not made a study of law and religion is con-
cerned, his duty ig to follow the guidance of fhe
learned, and it will be sufficient to abszolve his con-
science, if he consults aud acts upon the opinion of
the man most noted for his religious learning that

14 Jam'n'l-Jawdmi* ', vol, iv, p. 264,
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may be available to him and, according to the Malikis
and the Shafifs and the carlier Hanall jurists, even if
the person whom he consults happens to belong to
a School of theology other than his own! The pro-
position in 1its general aspeet woulld seem to be sell-
evident, once it is granted that a juristic deduction has
the force of law.

The really important question is, is there anything Does the law
in the law or in the Sunni doctrines which precludes Eﬁ?:faii':zifd
bhe recognition of any jurists, other than the aveient jprist 4o modern
doctors, The answer Lo that must be depidedly in the lawyers
negative. The Hanbalis go further and hold that
there can bo no age in which there should not be a
Mujtahid, though the other Sunni Schools do not deny
such possibility.? Imdm Rzi? raises the question
whether 1t 1s permissible to follow the opinion of a
jurist who is dead, but no one who can claim any
authority as a jurist has said that the law denies to a
modern lawyer, although possessing the necessary quali-
ficatioms, the authority of a jurist. There are no
doubt some men who think that the age of indepen-
dent juristic thought has come to an end,! and sowe
secin to have gone so far as to hold that there can
be no further exposition and developmient of the due-
trines even of a particular School. If the age of
Tjtihdd had come 1o an cnd with the four Imdwus,
their diseiples, and those that ifmumediately followed
them, one would have expected to {ind some mention
of such an important doctrine in the books on Usdl
which is tho sclence that deals, as we know, with
the sources of law. On the other hand, Fakhru'l-Isidm
und Badra'sh-Shari*at only discuss the question how
far it is incumbent on the Muhammadans to follow the
individual opinions of the Companions of the Pro-
phet, and they decide that cven their opinions stand
on no better fosting than those of other jurists. In
this the SBunni jurists gonerally agrec. It cannot then
be suggested for a moment that the opinions of the

'+ Mukhiasar’, val. ii, p. 509.

21bid., vol. ii, p. 807,

3¢ Jun*u’l-Jawdmit ', vol. iv, p. 269,
+ ¢ Durrn’]l-Muakhtdr *, vol. i, p. 57.
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founders of the diffcrent Schools should have a higher
authority than those of the Companions and, if it were
so, the writers on UsGl would have been expected to
mention such opinions as a distinet source of laws.
Bahrwl-Uldm  very justly observes: ‘there are men
who say that after Nasafi there can be no jurist of
the third class (namely, one fit 1o interpret the law of
o particalar  School), and that as fo jurists of the
firnt class they camne to an end with the four Tmdms,
and econsequently it lies with every one to follow one
of them. But all this is mere faney, and they cannot
support it by argument and no relinnce can be placed
on their words. To them applies the saying of the
Prophet : *they pass opinions without knowledge and
nol only tliey themseives go wrong but lead others
astray . Thelr dictum (namely, that there can be no
longer a Mujtahid of the first or even of the third de-
gree smounts fo an asgertion with reference to one
ol the five things hidden in the womb of faturity, of
which no one can have knowledge, except God.”* Those
whio do not go so [ar, hold thaf, though it 18 not
impossible that there should be Mujtahids in these days,
it 13 highly improbable that there should be one. Dut
the qualifications required of a Mujtahid would scem
to be extremely moderate, and theve can be no warrant
{or supposing that men of the present day are unfitted
to acyuire such qualifications. It has becn seen that
the law regarding Ijmé' contemplates the possibility
of there being jurists in every age, and similarly the
elnhorate discussion of the rules relating to analogy,
which i1s to he found in the bovks on Usdl, pro-
ceods on the assumption that it is a living source
ol luw. It is not pretended that there is wnything in
the Qur'dnic or traditionary texts which counte-
nances the above notion; on the other hand, the very
Qur'énic text, which is the principal authority for
juristic deductions, namely, ‘then ask those who have
knowledge, if you yourselves do not know’, contemplates
the existence of learned men at all times. Nor can

1 Commentary on Muasulmanu'th-thablt by Babru'T+Ulim (Luck-
now edition of 1878}, p. G24.



IITIHAD AND TAQLID 175

it be said that thers is anything in support of the
notion in the writings of men who ascording to those
that believe in Taqlid in its extreme form helonged
to one of the recognized ranks of jurists.

It is, therefore, difticult lo understand how men who
do not claim to be jurists themselves could lay down
n doctrine the effect of whiebh il rigidly interpreted would
be to seal up, as it were, the two most important sonrees
of the law, namely, Ijmd‘ and juristic deduction. And
a# the possibility of further rcvelation is denied, the
result of this would be to reduce things to.an impasse.
Turther, such a docirine wonld secem to he in conflict
with the fundamental principle of Sunni jurisprudence,
that all juristic deductions are uncertain and discre-
tionary, for it would practically involve the position
that the individual opinions of ancient jurists, supposing
we arc able to ascortain what they are, cannot be dis-
sented from and munst be [ollowed hike absolute and
certain laws., The [act is that the thoory of Taqglid
has o historieal vather than any legal significance.

As T had oceasion to mention clsewhere, since the
age of the four Dudms, the Muhammadan world gen-
crally, with the exception of the Shi‘ah seet, has adhered
to the doctrines to which those jurists gave vogue. It
may also be observed that, considering the number of
gects holding all shades of possible and impossible opin-
ions, which aroge during that period and subsequently
disappeared, it 18 not to be wondored at that the Muhan:-
madans, having deliberately made their choice out of
guch a variety of doclrines and their toachers fecl af
the present day that the last word has been said on
the main principles of interpretation of their religion.
It may further be justly szid that within the limits of
the four Hchools there is ample scope for expausion
and developmont of the law. I#, therefore, scems to
be moro or less natural that, though the Sunni
theory does not preclude recognition of a new teacher
yet the Bunnis should have been slow fo accept any
new doctrines radically different from those of their
Bchools. :

As regards the second question, it would appear
that the more bigoted spirits among the Sununis,
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especially among the Hanalis, require that a Musalmdn,
if he is not to be rvegarded as outside the pale of
SBunn{ orthodoxy, should attach himsell {o one or
other of the four Behools. Such men have placed
themsslves in vielent opposition to a number of men
amongst the Sunnis, who would not call thomselves
followers of any of the four teachers in particular,
and whom they therefore, describe by the numnoe of
Ghairu  Mnqailids (8o ya2), or ‘men who do mnot
follow * distingnishing themselves as Mugallids, or ¢ those
who follow.” They are also known by the name of
Wabhdbis or followers of one ‘Abdw'l-Wahhdb of
Arabia, who lived In the thirfeenth century AE, and
by his hostile political attitude towards the Turkish
Governuent, brought considerable odiumn on  the
Ghairu Muqallids generally.

The Ghairu Muqallids prefer to call themselves Ahlu-l-
Hadith or the [ollowers of traditions. Thesc men, it may
be observed, accept not only the Qur'in and the Hadith,
but also, at least in theory, Ijmd‘?! and analogy® as the
legitimate sources of law. Dut they give analogy a
very narrow scope and make an extonsive use of tradi-
tiong. In this respect they proximate towards the teach-
mgs of Imdm Hanbal, but they would not presume in
favour of the dicta of any of the four teachers or of
any other jurists, however distinguished, that such
dictn must be in accordance with a proper interpreba-
tion of the Qur'dnic or authentic troditionary texts;
nor would they reject a traditivn as of doubttul
authority becanse one of the four Imdms did not chose
to rely upon it. Thev do not deny that the opinions
of the Imsims and the jurists of the orthodox Bchools
are entitled to vespect, and often speak of Ijmd’
as an authority, but on particular questions they con-
sider themselves cntitled to hold a view in opposition
to one on which all the four Sunni Schools have
agreed. For instance, on the question of validity of
a waqf for the benefit principally of the donor’s family

1 * Raudatu’'n-Nadia * {Bulag cdition), p. 284, a commaentary by
Nawdb 8iddiq Husain on * Durra'l-Bahiyas’ by Bhaunkdn{ of Yemen,
who died in 4.7, 12535,

2 Ibid,, pp. 251-2,
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and posterity, they hold such a waqf fo be invalid
contrary to the unanimous opinion of the jurists of
the four Sunni Bchools. It is interesting to note here
that the argnments advanced by an Ahlul Hadith!
about thiriy-three years ago against the validiby of
such waqfs arc in substance the same as those sub-
soquently relied on by the Privy Couneil in Adu
Iaterh Mulammad  Tshig's cnse? and in Ahsenwllad
Chowdlry's ease® Tt does not appesr ihat the Conrts,
on questions of Muhammadan law arising in cases
in which members of Ahlnl Hadith were parties,
adopted any rules as being peculinrly applicable to
themi and different from the rules of the Hanafi
or other Bunni Schools. 1 am not sure whother any
such claim has yet been put forward on their
behalf.  On the other hand, the Courts bhave decided
against the claim made by some Hanafis to ex-
clude members of Ahlul Hadith from mosques fonnded
by Hanafis on the ground that they pronounce
Amen in a loud tone (ﬂr\\ih ug_x,oT) and practise
rufu‘w’l-yadain (ug_.}.‘{.” ts')), that is, raise the hands to
their ocars at certain stages of prayer which the
Hanafis condemn.?

As regards the third and the fourth questions which
~concern those who profess to follow one of the four
Sunni Schools, the law as expounded by the jurists
of recognized authority is, as I shall presently show,
that it s open to a follower of one School to adopt,
on a particular point of juristic law, the interpretation
by the jurists of onc of the other Schools in prefer-
ence to that which has found favour with the jurists
of his own SBchool. The author of * Jam‘wl-Jawimi‘’
was the first, as mentioned above, fo attempt any
kind of classification of the jurisis working in a parti-
cular 8chool of law; and he mentions it merely as a
historical fact. There is no mention of such classi-
fication of juristic work in the writings of Hakhru’l-

1 ¢ Raudatu'n-Nadiya’, pp. 284-4.

229 Cal., p. 619,

317 Cal., p, 498,

*Boe 18 Cal,, p. 448; 12 AlL, p. 494 ; 13 Ali., p. 419; 35 Cal,, P 294,
23
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Isldtn, Badru'sh-8hari*at and 1bn Hafjib which ope
would have expeeted to find if therc was any idea
provalent among the writers on jnrisprudence of that
nge that tho law rvequived that the scope of juristic
interpretation should be gradually navrowed. On the
other hand, 1t has been seen that, [or the constitntion
of Ijmi‘, agreement among the jurists of all the four
Bchools is required and in [act unity is the essential
principle on which these Schools ianke thelr stand ns
Ahlu's-Bunnat wa'l-Jamaal, that 1s, followers of tho
traditionary law and the main body of the people,
No doubt the four tcachers had each his own fol-
lowers and these men, as thae progressed, devoted
theniselvos more and more to the task of developing
the particular doctrines of their respective mastoers
until we arrive at the age of the writers on Usil, when
the labours ol these jurists who devoted fhemselves
to the separate systomativation of the principles laid
down by the eurly teachers must have accclerated
the tendency to form into distinet Schools. Dut even
in their time the question of difference of opinion
among the masiers wias regarded as a mafter for
discussion and controversy, and it was not supposed
that, because a certain view had found vogue among
the principal exponents of a particular School, 1t was
on that account binding on the conscience of a Sunni
Muhammadan, or on the Conrts of justice in proference
to any other view which had the suppork of some
other Sunni Schonl. It was not until very modern
times that attempt was made by meany of the doetrine
of Taqlid to confine the Court und the jurists to one of
the four Schools of luw ax distingaished from the others.
This doctrine has been understocd by many people
to have the effect of assigning cven to jurists and
doctors of the respective Hchools other than the foun-
ders a certain sphere, as it were, of authority, so that
the opinion ol a jurist of & particular grade is allowed
no force if it be opposed to that of a higher gradoe.
A clagsification has also been made of the writ-
ings of the jurists of different ranks in o particular
School of law showing what weight is to be attached
to the statements of law in the various legal treatiscs.
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But before dealing with this classification let us
frace the growth of the doctrine of Taglid in ats
present shape, especially In connexion with the ad-
ministration of justice. . 1t should be borne in nind
that the opinion expressed by the Qadi, that is, the
Judge, on & question of law, although 1t is made the
basis of decisiom of n case, does not deternunce the
law on the puint. The logal effect of & decrce is to
settle the dispute between the partics, so that 1t is
binding on them, although the view of Iuw on which
it is founded may be wrong and the Q4di, who passud
the deerce, happens to be an ignorant man. It js the
opinion of a jurist that carries with it a presumption
that it represents the correct law. If a Qidi happens
to be o jurist, his opinion on a point of law like thad
of any nther jurist would earry weight but not other-
wise. There have been Qddis who were noted as
great jurists, such as Qadi Shurnih, Abt Ydsuf, and
Qadl Khin. [{ the Qidl iz not himself o jurist,
he wast on all questions of law in which he enler-
tains any doubt consult a jurist if onc is available
or reler to the wrilings of deccased jurists.  In fact
for some time past 11 has been the practice of the
Muhsmmadan  Governmends to appoint law officers
called Muftls to advise the Qadis on questions of
law. "This wus partly perhaps for reasons of admi-
nislrative convenience, and partly because the best
lawyers would not aceept the office of (Jadi, and the
men who were appointed as Qddfs did nol enjoy a
high reputation for mtegrity, and 16 was, thercfore,
thought necessary to curtail their powers.

The following are the rules which are to guide a
judge in ascerbaining and applying the Mahamoadan
law.

A Q4di in deciding a case must follow and cannot
act contrary to the law laid down by a clear lext of
the Qw’dn or of an universally accepted or well-
known tradition, or by consensus of opinion (Ijmd9,
and any deciston of his opposed to such covtain and
absolute law, must be sct aside Ly himself or by the
succeeding QAd{ when the ecrror is discovered. Bug
obherwisc his decision cannot be set sside by another

Duty of the
Judge in
matters not
covered by @
text or consen-
sus of opinion
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judge or by himself, although the view of law on
which it is based may be erroneous. The prineiple
is that in all yoatters of juristic opinion (am oydage
mujtahadun-iih), no one can be certain, as already
stated, that a particular view 1s wrong, and hence
the view which has the additional advantage of being
emhodied in & deerce has a greater cluim to being
upheld than the opposite view.!  Abi Hanifa goes even
further and holds that, if in such a matter, the Q&di
bused his decision on w view of the law which s not
in consonance even with his own opinion but which
he adopted by mistake, it will be operative wnd
binding. DBut on this point his disciples do not
agree with him? and faiwd is given according to
cither view.? Not only is a decree bused on a wrong
view of juristic law binding and operative, but it
nlgo walves the conscience of u person availing himsclf
of it.! That such a latitude is allowed to the Court
in matters of juristic lvw is supported on the authority,
atwong others, of ‘Umar, the second Caliph to whom
the Hanafis assign o high rank as o jorist. The defend-
ant in % suit against whom Qddi  Abu'd-Darda  who
had been appointed by the secoul Caliph himsell had
passed a decree went to the Caliph and stated his
case to him complaining of the decision. The Caliph
replied that he himself would have decided otherwise,
but that he could not revise the ovder of the judge
as the question of law involved in the case was nol
covered by a text but depended upon juristic opinion.”
When w question depends upon juristic dednetion a
(Q4di belonging to one School of Sunni Iaw such as
the Hanafl may decide it according to the Shafi‘f
law, i he prefers that view, or he may make over
the case, to a Shafif Q44f for decision, if there ie
one gpviilable. In supporl of this a number of cages
are mentioned, For instance, a ¥lanafl Qddl follow-

¢ Heddye’, vol. vi, p. 306; *Fubws :Alamgie’, vol. i, pp. 431-2,
434,

2« Meddya’, vol. vi, pp. 896-V.

3+ Fath?'l-Oadix °, vol, vi, p. 807,

4 ¢ Meddya’, vol. vi, pp. 398-9,

i ¢ TFathu’l-Qadir’, vol. vi, p. 306,
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ing the views of olther Sunni Schools, in preforence
to those of hiz own School to the contrary, may
declave that divorce by a drunken person s not valid,
uphold a wmariiage contracted withoul two wilnesses
being present as valid, set aside the marriage of & minor
contracted by his father in the presence of profligate
witnesses, uphold the sale of w mudabbar and
perhaps of an ummi walad and so on. That this
18 the corrcet view of the law on the subject
cannot be doubted not only npon prineiple bul having
in regard the array of asuthorities cited.in 1ts sop-
port, such as As-Biydro'-l-Kabir, Jimi‘u'l Futdwi,
Khazianutu'l-Muftiin, Majmafu'n-Nawazil, Al-Zakhira,
Futdawa Lashidu’d-din, Shakhu’l-Islam  “Abdu’l-Wah-
hibwsh-8haibini, Shaikha'l-Isldm  ‘Atd ibn  1dawmza,
and others! DBut it wppears that by the time of lbn
Haumnndm, the well-known commentator of * Hedayn ',
the Qadi who had  been  losing  confidence of the
public since the days of Qddi Khin and the author
of “¥eddya’ had so far gone down in the estimation
of the lewrned that they were inclined to curtail hig
discretion as much as possible. Flence 1bn Hammdm
lays down that o Qd4di ol the present day should not
be allowed to decide cases contrary to the law ol
the School to which he belongs, as lLie might do so
from tmproper motives. He justifies this restriclion
un the ground that when the Sultdn appoints a
judge to adiminister o particulur School of law he
wonld be acting contrary to the order appuinting him
if he administers any other law.? A further reason
put forward with o view to reconcile this limitation
with the opinion of the ancient jurists is that the
Qadi in whose favour ALG Hanifa and his disciples
conceded so  much latibude wag meant to be a
Mujtahid in the sense of an independent cxpounder
of law.

L Patawi Qadi Khan', vol, ii, pp. 461-9; ‘Fatdwd ‘Alumgin’ ', vol, ili,
pp. 430-41. Asdor tho sale of wn ummi walad Badru'sh-Bharf'at scems
to think that it wonld he void as being opposed to consensus of opinion,
Hee *Taudih’, p. 445,

3 ¢« Fathn'l-Gadir’, vol. vi, p. 897.
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If the Qadi happencd to be an ignorant man ho was
not, according to the aneient jurisis, confined in his
cholee of lawyers whom he was to consult on doubt-
ful questions of law to lawyers of his own School.
But here again his discretion has been limited hy
modern writors,

Bince about the time of Tbn ITamwdn down {o the
titne of the author of *Bahru'v-Rid'iq" and the compilers
of *Fatiwd ‘Alamgirl’, the Qidi was only restricted to
the law ws expounded by the Companions of the Pro-
phet and by the [ounders of his own School.  If he was
a Hanali he was not to adoph & view opposced to that of
Aba Hanifa and his diseiples, and mn cuse of difference
of opinlon among themn he was expected cither to fol-
low the law as laid down by Abu Hanifa or, in the
absence of any recorded opinion of his, that of his
disciples. A fendency was also upparcut in those days
to restriet the freedom of thoe Qadl in dealing with
questions on which no dictum of these jurists was
available by requiring hiw to lollow the latcer doctors,
Buot it was not until about the tiwe of the author of
CDuwrpw’l-Mukhtdr’ when apparvently an  order was
promulgated by the then Bultdn of T'urkey, cnjoining
upon Qadis not o follow * weak opinions ' that the
doctrine ol Taqglld reecived its present elaborate and
apparvently rigid form. And i6 secms that one Allg-
mah Qisin was chiclly instrumental in giving it voguae.!

The jurists are thus classified by these modern law-
yers of the Hanafi School:

{1} Mujtahidun fi‘sh-Shari’ (‘j.d;ﬂ & sddaee) Jurists
who founded Schools of law, sueh as Abd Hanife, Malik,
Shdfii and Ibn Hanbal, the founders of the four Sunni
Hchools. o them iz conceded an absolute and in-
dependent powsr of expounding the law. That Is to
say, thcy were not hampered by uny rules or limi-
tations in the interpretation of a text of the Qur'an,
or Tradition, or in deciding upon the authenticity of
the latter, and they formulated fheories and principles
of general applicability relating to interpretation and
deducfions. It is by the authority of these jurisis that

1 ¢ Rpddw'l-Mokhtdr ', vol. i, pp. 556-Y.
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consensus of opinion, analogy, juristic preference, public
good, custom and istidlal have been established as
soutces of law. :

(2) Mujtahidun #i'l-Madhhab  (addall G Lsapiane)
jurists having authority to expound the law according
to a particular 8chool. They were the disciples of juvis-
consults of the first rank; of these Abd Yusuf, Muh-
wnmad, Znofar, Hasan ibn Ziyad ave among the most
prominent in the Hanafi School; Nawawi, ibnu's-Salah
and Suyiail in the Bhahd; Ibn ‘Abde’l-Barr and Abil
Bakr tbnu'l-Ardli in the Mahki School. 'Pnese Mujta-
hids followed the fundamental princijples laid down by
their respective masters, for instance, that n rule of
Iew sanctioned by consensns of opiniom iz of abso-
lutely binding anthorvity or that a deduction of analogy
cannot be opposed to a text of the Quridn or Iladith,
They did nof, however, consider lhemselves hound
to follow the masters in the application of general
principles or in the argunents in particular cases, and
they often profounded views opposed to those of their
masters,

(3) Mujtahidun f’1-Masd’) (Uil (f L jgophars) jurists,
who were competont to expound the law on particular
questions, which had not heen settled by jurists of the
first and the reccond ranks, and o fortiori were not
competent to oppose them on any matter of principle,
But on fresh points and in cases which had not been
clearly dealt with by a higher anthority, a jurist of
this rank was at liherty to lay down the law n con-
formity to the principtes of his school. Among the
IManafis, Khuggal, Tahdwl, Sarnkhs!, Karkhi, Bazdawi,
Halwini and (Midi Khin attained this pesition, and
according to many lawyers also Nasaff.

These were thoe three classes of lawyers to whom
the doctrine of Taqglid concedes the rank of Mujtahids
properly so called. As regards the lawyers that lollow-
ed, the theory is that they did not expound the law at
all, their function being to explain and to draw infer-
ences, or to classify the dicta of the above-mentioned
jurists and to decide between them. Strictly speaking
they are Muqallids (,,alas) or followers, but they
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are also sometimes called Mujtahidunu’l-Mugayyid
{sSiel) ey Share) OF Mujtahids with o limited sphere
of exposition like those of the last two grades though
of inferior anthority as distinguished from DMujta-
hidunw’l-Muatlag ( ghael] yyagdaee) or Mujtahids  with
absolute powers, nuely, the jurists of the first vank.!

These doctors of inlerior rank are divided into four
grades.

{1} Ashdbu't-takhri) (,C_:}_:;éiﬂ w\xel) or those thal
occupied themselves in drawing inferences and con-
clusions from the Iaw laid down by higher aunthorifies
and in explaining and itlustrating what had been leit
doubtful or general.  Abu Bakew'r-Rdzi was a juvist of
this elass. _

{?) Ashabu't-tarjfh (C:gk;..)lilﬁ wslael) or those who

woere competent to diseriminate between two confiiet-
ing opinions hetd by jurists of a higher rank and to
pronpunce that, < this is better ’, “this is most correct’,
‘this is agreeable to people’, und so on.  Qadarl and the
anthor of ‘ Heddyn’ have been assigned a place in this
rank.

(3) Aghdlu't-tashib (C,.L_\ml]! Hawol) or  those who

have authority to say whether & particnlar version of the
law is strong or weak, namely, whether it is a manifest
or rare version of the views of the Mujtahids of his
Sechool. There is a preswuption in their favour that
they do hot crubody in bheir books vejected or woak
voports of the law. The great jurist Sadru'sh-Bharfat
who was rightly called Abd Fanifa the second and
the suthor of * Al-Mukhtdr ' (not Durrn’l-Mukhigr) and
according to some the wuthor of “ Kanz’ are given a
place in this rank.

(4) Those that have nofi the capacity of doctors
of the last rank; these lawyers cannot even decide
for themselves whether a particalar rule of law is
strong or wenk in authority. They have to accept
what the doctors of the above-mentioned claszses have
laid down. On any question not dealt with by them,

1 Durrw’l-Mukhtdr ', vel. i, p. 57.
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they have fo proceed upon the analogy of what hag
been laid down in similar matters, taking into acconunt,
the change in the customs and affairs of men and
must adopt a rule which would be most suitable to
them in the circumstances of the case and in accord-
ance with their usage’ The author of ‘Durra’l-
Mukhtdr ' says: ‘we’ belong to this rank, meaning
himself and other modern lawyers.

The doctrines and rules of Harafl juristic law Reports of
as expounded by the juris-consults or Mujtahids of juristic dicta
tho firgt three grades are then classified having regard
to the means for their ascertainment. This became
necessary as with the progress of time many dicta of
doubtlul authority came to be attributed to these
jurists especially the founders of the different Schools
and their immediate diseiples.

(1) Dicta reported to have been laid down by Abt
Hanifa, Abd Yasuf and Muhammad, and also by Zufar,
Husain ibn Zydd and other disciples of Abt Hanifa,
but chiefly by the first threc. Of these some are
known as zdhirn’r-riwdyat or masd'{lu’l-ugdl (literally,
manifest reports or doctrines of the founders), that
is, opinions which are proved beyond a doubt to have
been held by them. They are cmbodied in certain
books attributed to Muhammad by continuous or
notorious festimony. 'These books are ¢ Al-Mabsit’,
¢ Az-Ziydddt’, * Al-Jémi‘w’s-Saghit’, « As-Siydru’s-Saghir’,
and ‘ Al-Jami‘n’l-Kabir’ and are known as books of
zahiru'r-Riwdydt. Of these *Jdmi‘u's-Sagbir’, which
is a very elementary treatise is ordinarily available,
and perhaps also ‘Jdmi‘wl-Kabir’, but not the
others. The other dicta rcported to have been enun-
ciated by these juris-consults are known as masf’ilu'n-
nawddir, or shortly speaking an-nawddir or rare dicta,
ag they are not to be found in the books just men-
tioned and their authenticity or accuracy is not proved
to be beyond ail doubt. They are contained in books
some of which are attributed to Mubammad such as
‘Kisdniydt ’, ‘ Hrdaniyat’, ‘ Jurjaniydt’ and ‘ Rugiyét’,
and some to others such as ¢ Al-Muhurar’ said to

1 ¢ Durrn’l-Mukhtdr’, vol. i, p., 57.
24
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have heen written by Ilasan ibn Ziydid and some which
are called Dbooks of Awmdli, that is, books which are
said to have been written by scribes at the dieta-
tion. of Abd Ydsuf. The reputed anthorship of these
hooks is nob universally or gencrally accopted as
proved beyond a doubt and none of them so far as
I am awuare are ordinaxily available.

(2y Wiaqiat or cases: these are dicta of Iater doctors,
that is, of the disciples of Abu Yisuf, Muvhammad
and their disciples, and other juvists of the third
grade cnuncinled by them in answer to guestions put
to them. Among the disciples of Abd Yvsul and
Muhammad are mentioned the namoes of ‘Isam ibn
Yasuf, ibn Hustim, Muhammad ibn S8amd, Abu Sualai-
mana’l-Jurjani, Aba  Halsini'l-Bukhdrl and among
those who succeedoed lhem were Muhammad 1thn Balma,
Mubhamrmad ibn Mugdtil, Nasic ibn Yahyd and Abd
Nagrini’l-Qdsim  ibn SBalam. The opinions of these
jurists have been collected among others by Ahd'l-
Taith of Bamarkhand and alter him other doclors
have also colleeted them in their books known as
‘ Mazjma‘u'n-Nawayil °, ' Al-Wiqitdt® by Nagifl and
‘ALWiqi'dt” by Sadrn’sh-Bhahid.  None of these
writings are available at the present day.

In some collections like the * Fatdwad ™ of Q4dl Khén
and ‘¢ Al-Khuldgsa® the rules ol law laid down by, or
attributed to Abu Hanifa and his disciples, are mnixed
up with the cuses last mentioned. Bubt some jurists
in their books have diseriminated hetween them such
a8 Razia'd-lHnu's-Barakhsi in his * Al-Muhit’, setting
out first the manifest reports, then the rare reports
and then the ocases. This ‘AlMuhit® is of great
gquthority and constantly referred to, but it has not
besn printed and [ am not aware whether any copy
of it iz to be found in India.

CALKAH by Héikimu'sh-Shahid is another reliable
book in which the opinions of Abu Hanifa and his
disciples are collected. It has beern commented on
by many docbors, but the commentary by Shamsu'l-
‘Aimma Sarakhsi ealled * Al-Mabsit ’ is the best known
of all and may be said to have even eclipsed the
text itself. ‘Alldma Tarstsi says in appreciation of
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¢ Al-Mahstit " that no one should accept anything contrary
to what is laid down in it and every ome should rely on
it wnd give fatwd according to what is stated therein.

This ¢ Al-Mabsit’ by Shamsw'l-‘Almma Sarakhsf

muet be distinguished from the ¢ Al-Mabs(t* of Muh-
ammad previously mentioned, and which is {requently
referred to as © Al-Agl’ or the original source. Thero
are several copies of the latter mentioned, the most
relinble being that by Abd  Sclaymanu'l-Tuwazjdni.
Many comunentaries have also been written on Muh-
ammad's ‘ Mahsit’, the best known of which are hy
Shaikhn'l-Islim  Abt Bakr known as Khahir Zdda
and called * Mabsitwl-Kabir’ and by Shamsw'l-‘Alnng
Halwini whose commentary is called * Mabsid'. None
ol the Mabsuts have been printed, but there arc somoe
imperfeet copies of onc Mabsii to be scen in India.
The original authorities not being available, the result
is that we have Lo rely upon the writings of com-
paratively modern writers like Qadi Khdn, the authors
of *Heddya' and ‘Vigiyah’ for the opinions of
ancient jurists.

Now supposing we are in a position to ascertain Rules for
with any degrec of certainty the opinions of the jurists guidance
of the first three ranks—and the difficulty of this is in cases of

. . . . difference
obvions—then the next ruestion 1s, when there i8¢ injon
difference of opinion among thew, cspecially among
the founders of the Schools and their diseiples, who in
fact, lrequently disacrecd, how 1y the law o be defer-
mined ?  According to  some fatwid, that is, opindon
or ruling of a lawycr ought to be given ubsolutely
gecording to the opinion of Abd Hanila, even if all his
diseiples ditfer (rom hin, and in absence ol any dictum
of his in sccordance with the opinian of Abl Yisuf,
then Muhgmnad, then  Zular, and  then Hasan
ibn Ziydd.! This, however, cannot be said to be
the accepted rule. Tt is also stated that the learned
have given fatwd accovding to the view of Abtt Hanifa
on all question of ‘Thidat, or devotional matters and
that, in all judicial matters and in questions relating to
the duties of the magistrate and the law of evidence,

b Dumerw’l-3Mukhtér’, vol, i, p 52,
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fatwd is based on the opinion of Abua Yusuf because
of his experience as the chief Q4di of Baghddd, and
in questions relating to the succession of distant
kindred on the opinion of Muhammad. The opinion of
Zufar has heen accepted only in seventeen cuses.!
BBut though this may be correct as & gencral state-
ment, it would be misleading to regard it as u rule
of invariable application. Al-Hawi lays down as the
correct iule fhat in such cases of differcnce of
opinion regard should he had to the authority and
reasons in support of each view and the one which has
the strongest support should be followed: and this is
undoubtedly in strict wccord with the principles of
Muhaonmadan jurisprudence apart {from the great
weighlt  which attaches to that cininent anthority.?
But according to the modern interpretaiion of Taqlid
as above stated a lawyer of the present day should,
in such cases, accept the view which according to the
jarists of the fourth, fifth and sixth doegrees is corrcet
and has been acted upon. But if in any case the
later doctors have not adopled in clear language any
one ol the conflicting opinions, the law 1s to be nscer-
tained by proceeding on the view which is most in
accord with the habits and affairs of men.

‘When jurists of the first and the sccond degrec have
not expressed any view on a particular question but
the jurists of the third degree have expressed an
opinion, such opinion should be accepted. And if they
differ in opinion, tho majority should be followed.
In cases 1n which the jurists even of the third degree
have expressed no opinion, the Mufti is to form his
opinion according to the best of his judgement.

The doctors of the fourth, fifth and sixth grade indi-
cabe their preference or the adoption by the lawyers of
a particular viow of the law by certain phrases of
which the following are the most common: *On this
is the fatwi’, *On this fatwd is given’, ‘* We hold hy
this”, *On this is reliance’, *On this is based the
practice’, ‘ According fo this is the practice of the

1t Raddu'l-Muhtér*, vol. i, p. 63. T have not beon able fo ascertain

what ithese soveuteen cases are.
2+ Durrw'l-Mukhédr *, vol. i, p, 52,
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people’, ‘This is corrcet’, ‘This is most correct’,
‘This is most apparent’, ‘ This is most likely’, * This
is stronger in veason’' and ‘This is accepted’. TIf is
also stated by Remli that some of the above expres-
sions are stronger and more emphatic than the others.
‘Fatwd’ is stronger than * Correet’. * Most correct’,
‘most likely’; and ‘On this is fatwd’ are more
emphatic than * On this fatwd is given’; and ‘this is
most correct’ is stronger than ‘thig is correct’. The
author of * Raddu’l-Muhtdr ' points ont that sometimes
a particular view is stated to be correct or most cor-
rect, but fatwi is based on an opposite view, because
1t 1s found to be ruwore agrecable to the people and
more in aceordance with their habits of life. Ilence
he says the expressions ‘We hold by this’, ‘On this
is the practice’, and *On this is the practice of tho
Muslims’, are as cmphatie, a8 if the jurist had said
*On this is the fatwéa’. The expression ‘ on this is the
practice of Muslims’ indicates Ijmd‘ or consensus of
opinion! But it there arc two diflerent vorsions of
the law and some authoritative jurists have pronounced
oune of them to be f correet’ and tho others, the other
version, fatwd may be bagsed on either view? If a
certain view of the law is expressed to be in accord-
ance with analogy and the opposite view is in ac-
cordance with istihhdn or juristic cquity, the latter is
to be accepted, beeause it 18 of the very essence of 2
valid juridical preference that il overrides n rule of
analogy. If a rule of law is stated to be In accordance
with zahiru'r-riwdydt, or manilest report, it should
be accopted becouse it means that this is what the
founder of the Bcehool and his disciples have laid
down,

In this connexion one has to be careful as to the
books that he consults, Writings of obscure authors,
snch as Mulld Miskin's commentary on ‘ Kanz’ or
Qabastdni's commentary on ‘ Nigdya’, and unrcliable
books, that is, those in which weak versions of the
law are reported such as ‘ Qinyah * by Zdahidi should
be avoided and tihe propositions {aid down in them

1 ¢+ Raddu'l-Muhtdr *, vol. i, p. 54.
# Ibid, vol. i, p. 63,
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can only be accepted if their authority be known.
Fatwd ought not to be given on the statements
contained in elcentary treatises such as ¢ An.
Nahar’, Aini's commentary on ‘EKanz', * Darrw'l-
Mukhtir ' and perhaps * Ashbdh wa'n-Nagd'ir® as they
generally stand In need of explanation. 13ut these
remarks must not be undersiood to apply to the ac-
cepted writings of Jurists belonging to a recognized rank.

Of the law books some are mutin or textbooks
in which the law 1ig concisely but anthoritatively
laid down, such as *Qudnri’, ‘ Hedaya ', ‘ Kanz’ and
‘Vigiya '; some are commentaries (Shuruh), such as
“Fathu'l-Qadir’, * Babhra'r-R4'ig’ and the like; some
are glosses or annotations on the commentarics such
as ¢ Ruddu'l-Muhtdr” and some are fatiwds or  col-
icetions of  juristic opinions such as * Fatdwd (Qadi
Khén' and ‘Fatdwa ‘Alamgivi’. Textbooks supple-
mented by the commentaries and glosses arc more
to be relied upon than fatiwids, because the law is
systematically discussed and explained in the former,
while the latter generally speaking are mevely a collec-
tion of opinions,

It is to be observed that so lar ns the admin-
istration of justice Is concerned 1t was mainly the
appointment of corrupt and incowpetent Qddis that
led to the formulation of the docirine of Tuqlid in its
present form. That the simpler remedy of appointing
competent men as judges and 1n other ways sceuring
a praper adminmistration of justice should not have been
sought, is apparently due to the fact that the Shariat
or the Tslamic Code except during the age of the first
four Caliphs and for some hrief periods of time after-
wards never had the full support of the heads of the
State, who more olten than not assumed powers which
the law did not eoncede to them, and in their con-
duct isolated 1ts vital principles. [t is contended thad
Taqlid introduces the prineipies of certainty and uni-
formity in the administration of laws; but it may
be doubted whether this advantage 1 not greatly
outweighed by the danger that the rule, if narrowly
interpreted, might put obstacles in the way of progress
and development of law. DBesides it must not be over-
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looked that Islimic jurisprudence which accords an
absolute authority to Tjmd* or consensus of opinion
furnishes by that doctrine a guarantee against such
uncertainty in the administration of laws as is enpable
of being avoided.

In support of Tagld it is further contended that at
least sinee the [iftcenth century, it had the implied
support of the Sunni lawycrs and would thus be covered
by the principle of Ijma’. But the fact supposing ib
to be so would not, as 1 have pointed out, bring tho rule
within the purview of Ijmd‘. The only intelligible
principle on which the doctrine can be based in my
opinion is that if the people he found to have acted
upon a certain interpreiation of the law that ruling
ought not to be disturbed. If this be the true meaning
of the doetrine it would be vovered by the principle ol
ta‘dmul or practice of the people which is recognized
as & legitimate source of laws. Further, though the
theory of Taqlid may at first sight appear to be narrow
and rigid, the rvules which have been formulated in
this connexion if properly understood would seem to
contemplate the result which I have just suggested.
The Iawyers who gave currency to the doctrine, in
fact, cmphatically lay down that on guostions which
have not been clearly pronounced upon by Maujtahids
ol the first three degrces especially the first and the
second the Mufif and the Qadi in applying the law
must have regard to the change in the circumstances
of society, which indeed is in accordance with the
vital prineciples of the system. If this be borne in
wind along with the fact that the questions on which
Abd Yanifa and his disciples agree are but few, and
that they or the later jurists of recognized authority
the last of whom lived in the fourteenth century,
could not have anticipated most of the guestions
which now a days arisc under different combinations
of circumstances, and that the doctors who devoted
themselves $o the task of collecting and sifting the
dicta of the ancient jurists disagree among themselves
a8 to which of the various conflicting versions of
their views 1s correct, the doctrine of Taqlid should
not stand in the way of substantial justice or of the
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progress of laws in accordance with the requirements of
an advanced society. Nor as I had occasion to mention
clsewhere, can it be truly said that the Muhammadan
legal systein has been stafionary since the days of
Abt Hanifa and his disciples or even of Qadi Khdn,
the suthor of ‘ Hedaya’ and ‘Sadru’sh-SBhari‘at” Ior
instance, the modern Hanafi lawyers have recognized
the validity of rules for the limitation of suits though,
according to the strict theory of Hanafi law, the court
cannot rofuse to cntertain a suit for the enforcement
of rights merely on the ground of lapse of time.
Bimilarly the modern Sunni lawyers have sanctioned
fortns of punishment in accordance with the ideas of
the present day by application of the doctrine of
Latwly (J;)x;). It must, however, be admitied that the
progress of the Muhammadan laws has been slow
copared to thut of the Furopean laws, but it seems
to me that this is to be attributed to unfavourable
political conditions and the social and intellcctnal
stagnation which has been for a long titme an umnis-
takable feature of Muhaminadan history rather than to
any doctrine of the Muhammuadan legal system.

[f this view of Tagqlld is corrcet it would seem to
be. substuntizlly in agreement witk the principle on
which the Muhammadan iaw has generally been inter-
preted and applied by the British Indian Courtg!

1 Sec chapter i,



JHAPTER IV
ACTS, RIGHTS AND OBLIGATIONS

Forvowing the method adopted by Hadea’sh-Shari‘at, Acts, rights and
we have to study the remaining topics of the science OPligations
of Usil with referencc to the two main classes of
law, mnamely, defining and declaratory laws. Defin-
ing law is that which does not derive its character
as such from the {act of one thing being connected
with another. It may define either (1) the quality of
an act of the obligee, that is, the person to whom
the law is addressed, for example, the law which
tells us that a certain act is obligatory or forbidden
or (2) indicate its legal effect such as ownership,
and that which is connected therewith, for example,
right to conjugal society, right to the usufruct, whether
produce of property or scrvices of man and the estab-
lishing of obligation to discharge a debt.
Lt us now see how the objectives of law (Mahkum Classification
bihi & rﬁi“’*"")’ namely, acts, rights and obligations of acts

are classified.

Acts are, first of all, classified into natural acts Natural,
T juristic,
physical and

acts include acts of the body or physical acts (af‘4lu’] mental
jawdrih ’C)i’g” Jlesty as well as acts of the mind
(af‘dlu’l-qalb _J&) Jlehy!  An act of the body con-
sists ol the motion of some Hmb of the human
body, such as utterance of words, eating, drinking,
striking, and so on. One of the obvious properties
of such an act is that it is perceptible to persons
other than the doer. In this respect it differs from
an act of the mind such as believing, acknowledging,

(hissi ) and juristic acts(shura' g,c;;".,)- Natural

1 ¢ Taudih’, p. 410; ¢ Talwih’, p. 704. N
25
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intending, wishing and the like. Human tribunals
cannot deal with an act of the niind by itself, for the
simple recason that they cunnot seize upon ib, Suppose
a man acknowledges in his mind a multiplicity of gods
instead of one God, the magistrate is powerless to
deal with the atter and the offender cun only be
held vesponsible by God himsell. On the other hand,
if he oexpresses such acknowledgement in words or
conduct, the law would treat him as a non-Muslim.
Similarly one may intend to take another’s watch,
but so leng as bhe does nothing fo nccomplish his
purpose, the law will leave him alone.

A juristic act may he described ns an aggregate
ol more than one natural aci of onc or mere per-
sons which the law treats as one act, such a3 imén
or acht of faith or helief, galit or prayer, a contract
of sale or hire, an offence of gedition and the like.
Juristic acts or rather their component elements must
have existence in the outside world, and also separatety
in the contemplation of law while a natural act has
no separate oxistence in law though the luttcr deals
with it.

Physical acts are broadly divisible into acts of utter-
ance {(Qaul J,S) and acts of conduet (famal Jae or
i1 a8).? Utterances consist of spoken words, or
of such other expressions of the will as arc intended
to be substitnfes for spoken words, such as writings,
gestures, cle.,, and aets of conduct include all other
motions of the hody or a limb such as walking, hunt-
ing, striking, threatening as well as acts of omission
to discharge obligations (tark -;Jj), such as default in
fulfilling one's confracts.

Voluntary and  The legal character of an act is olten alfected by the

invohintary

state of mind of its doer preceding or acecompanying
the act, and hence one important classification of acts
18 into voluntary and involuntary. But the nature of
the relation betwcen the mind and the legal character
of an act i1s a gquestion of considerable refinement and
difficulty in the Munhammadan system, which 1 shall
have to discmss al some length in dealing with the

1¢Taudil?, pp. 463-5; * Talwik’, p, T9L,
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circumstances affecting legal capacity. All voluntary acts
arc called tasarrufdt (n.:;.:‘.i)a;), which means expenditurc
of one’s encrgy or will, wnd tasarrufdt’ush-shari’
(€}.m1wbj.a3), are acts according to the shara‘ or
lawlul acts.
Juristic acls penerally are divisible into inshé’dt Originating
, acts, informa-
tions and acts

informations snd I'‘tigddat (wololiicl) or acts of faith.'offaith

(eiliil) or originating acts, akhbdrdt (‘_-_;})L_us,‘.)

As 1 have salready pointed out, the difference be-
tween an originating speech and an informatioun is
this: with refercnee to the latter it is possible to
affirm whether it is true or not, but not so with
respect to the former. Originating acts and informa-
tions wre physical aets, while acls of faith are mental
acts, T'he object of an oviginating act 1s the production
of u legal result, such as sale, warriage, divorce
manummission, ete., and the object of an nformation is
to deseribe an cvent, such as testimony (shahddug)
of a witness in Court, admission (iqrar) which is testi-
mony against one’s self, narration ol a tradition and
the like,
Lawful acts generally arc again  divided into Acts creating
fthbatat (wsl3U3ly or creative acts, that is, acts creating T1glts and acts
. .. extinguishing
rights, for example a sale, a lease. a gift, ote., and rights
(Isqatdt ~oBlan)y or acts extinguishing rights, such as
release, divoree, manunussion, efe?

Originating acts arc of two kinds, thoss whose Iegal Acts which can
be nndoue and
acts which can-

such as sale, lease, cte., and those whose legal effoct ROY be undone

elfect can be undone, that is, revocable acts (Luiis o)

cannot he undone (fm;ll:!‘ o), that is, irrevocable aects

such as divorce, wanumission and vow.” Buch origi-
nating acts as creale legal relations arc called ‘uqud4t Contracts and
acts annulling

(u._«_;bjji;) or contracts and acts cancelling or annul-
contracis.

ling contracts are called fusikhdt (culs,d) such as
avoldance of a sale in the exercise of an option’.
T+ Tandih’, p. 4580 ¢ Tulwih’, p, 773,

% Tbid, p. Té.
3 Ihid, pp. 450-3.
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Acts which are  Physical acts are divided into:—-

cauges of legal (1} acts in respect of which there is a pronounce-

}ﬁ;n‘gt}jio&a:;d ment of the law and which are also the cause

not such canses of ancther command of the law. Example:
Whoredom 18 a physical act and is pro-
nounced by the Muhammadan law to be for-
bidden (hariin}, and it further gives rise to
the sentence of hadd ;

(2) acts in respect of which there is a pronounce-
moent of the law, bhut which do not form the
cause of another commund of the law. Kx-
ample : Eating, which is regorded in soctue
cases by the law as heing obligaiory (wajib)
a8 when eating is necessary for the preserva-
tion of life and in some cases as being for-
bidden, for instance, eating during a fast.
But eating itself is not the causc of a legal
imjunetion.

Similar distinction helds good with referemce to
juristic acts. With reference to svme juristic acts there
is a pronouncoment of the law, and they are also the
cause of a further cowmand of the law. For instance,
selling is a juristic act amd the law designates it
as permissible and spirifually indiiferent (mubdh), and
it fTarther leads to a legal vesult, namely, transfer
of ownership. 'T'herc are other juristic acts which,
though subject to a pronouncement of law, are not the
cause of any further commaund ov consequence.  Haldt
or prayer, for example, v o Juristic act and accord-
ing to Muhammadun law it 15 sometimes obligatory
and sometimes supecerogalory (matl}; but 1t is not the
cause of any other command.!

Acta oliasifled In so far as the defining taw indieates the quality
with peference of an act, its object may be wainly seculur or spiritual.
to their The secular object of & law of this class when it

religious

purpos imposes an obligution to perform certuin devotional
it

acts 1s to sceure the release of a person from such
ohligation by performance of the acts enjoined, and
its spiritual object in such matéors is to sececure
gpiritual reward. All acts viewed with reference fo
their spiritual purpose may be thus classified.

1 Tyugdih', p. 410,
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If an act be such that the doing of it is regarded
ae better ihan the omitting of it and the omitting
of it is prohibited, it is either obligatory in the first
degree (fard A or obligatory in the second degrec

(wajib «—nsly). An act is said to belong to the former
class if the prohibition of i$s omission is established
by a clear and conclusive text of the Qur'dn orv tradi-
tion, bubt if such prohibition is cstablished by an
authority of a presumptive nature, the act would be-
long to the other category. A Muslim is bound to do
acts which are obligatory either in the first or the
second degree. If he does them, he secures spiritual
merit (thawib o\, and if he wilfully abstains from
them, he makes himself liable to spiritual punishment
{‘adhdb ldz). The dilference hotween the two classes
consigts in  this, the man who refuses to believe
in the binding nature of a command imposing an
obligatory act of the first degree becomes an infidel,
but not if he disputes the authority of an obligatory
command of the second degree, although he becomes
a transgressor, if he makes light of the authority on
which such a command rests. The saying of the five
daily prayers, fasiing, pilgrimage, payment of the poor-
rate wre, as I have already mentioned, obligatory acts
or dutics of the first degree. The maintecnance of
‘one’s wife, children and poor parents are examplos of
obligatory acts or duties of the second degrce. Imim
Shafi‘l, however, does not draw any distinction between
fard and wéjib. Again there are certain aets which
are obligatory on the DMuslim conunonity as a whole;
if these are perforned by a sullicient number
of Muslims, the law is satisfled. Sueh acts are called
furdun kifayatun (&iass ) and may be described
as duties of the community. Jehad or religions war
is an act of this charaeter. If an act be such that
the doing of it is better than abstention from it, bus
al the same time such abstention iz not forbidden, -
it is called sunnat (#iw), if it be in accordence with the
practice of the Frophet or his Companions or of the
Muhammadans as a hody, otherwise it is called supere~
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rogatory, but commended (mandub, musiabab, nafl
as TR T yddhe)- To create a charitable or reli-
gious endowment, to make gifts either infer vivos or
by will, to give alms to the poor, the saying of
certain prayers besides those prescribed as obligatory,
lasting on days other than those of the Hamadan, at-
tending the sick and the like are duties of this category.
There are, however, some supererogatory dutics of this
class, abstention from which subjects a man to blame,
as absenee from eongregational prayers and omission
to call ont to prayers. Ifan act be such that absten-
tion [rom it is heiter than the doing of it, it is calied
forbidden, if the doing of it is prohibited; otherwise,
i is regarded as abominable or condemned (raakrih
sv&m), Of the class of condemned acts thore arc
some which approximate fowards unlawlulness {mak-
rihun  kirdhata tahrimin _,_}‘\.3 ‘}‘.M;& ‘5}}5_.:) and
some towards lawfulness {makrvihun kirnhata tanzihin
d:l.gj.'l..}' Xmij&.. su_‘-::.,o). Farther an act may be forhidden
with refercnce to certain physical ohbjects, such as the
drinking of wine, cating pig’s flesh, wnd careases, or
wilh reference to the rights of other persons, such as
killing or injuring a person, approprialing to one's self
another’s properby, defamation of a man or & woman’s
character. If an act be such that the commission or
omission of 1t is regarded with indifference by the law-
giver, it is, a8 [ have alrcady mentioned, called mubsh
(‘CL‘M) or permissible. Transactions ol sale, pledge,
lease and the like are acts of this class.

With reference to the secular purpose of the law
acts are classified as lollows -

A juristic act is said to exist if it possesses its essen-
tial clements. {arkin &= 1) and conforms to the
necessary conditions (.'Ia.’;b.f;.- sharid‘at) imsisted on Dby
the law. Il il also possesses such qualilics of an
extrinsic character as the law takes notice of it is
said to be legally correcl (sahill _ssw) otherwise il is
regarded as faulty or vitiated in Jaw (f4gid awld). Dut
if a juristic act be wanting in any of its esseniial
elements or conditions 1t is called bagil {Jk\;) or null
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andvoid. A vitiated or faulty act is correct in its essence
and defcciive only so far as qualities, that is exirane-
ous considerations are concernad, while a void act is
bad essentially, A correct juristic act leads to the
desived ohject and a void act altogether fails to attain
such object. A vitiated act leads to the object in view
so far as 1is constibuting clements and necessary con-
difions are concerncd, but not its exfransous conditions.
The ditference hetween the three kinds of juristic
acts stated briefly amounts to this: both correct and
vitiated acts are legally valid and operative,” but
in the case of vitinted acts the law allows the parties
8 certnin locus penitentia to withdraw from them so
that they may not incur spiritual demerit for violating
such injunciions in connexion therewith as are of a
directory rather than imperutive character. The Shafi‘{s
do not recognize vitiated acts as forming a separate
clags and hold that juristic acts are cither valid or void,
and they use the word fdsid which I have translaied as
vitiated or faulty as synonymous with hatil or void, both
being wenting in correctness. Itven sotne Hanafi jurists,
including such & careful writer as the author of
‘ Hedayah ', sometimes nuse the term fasid in place of
batil and sommetitues in its proper scnse of vitiated or
fanlty in law.! TUsed in its proper sense the word
{dsid o1 vitinted denotes an act which under certuin
conditions is voidable at the instance of the parties.
In English texthooks on Mubammadan law, and in
the rveports of cases the word iz sometimes translated
as voidable, sometimes as invalid and at other times
as vibiated or [aulfy.

A juristic uct of the nature of a secular transaction Constituted,
muidmildt wolldes) is said to be constituted (muna‘qad Effg;tlgm aud
Si=ieo) il 1t possesses the necessary elements of such
transaction. An aet of this class is said to be opera-
tive (nald Ua';’Li), if 1t has the desired legal effect,

otherwise, it 18 called inoperative. A contract of sale
of an article by its owner, il duly formed, iz operative,
but if such @ contract is entered into by a person

Talwih’, p. 651.
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who is not its owner, nor an nuthorized agent of the
owner, it is inoperative even though duly made ox
constituted. A vitinted sale would be duly consti-
tutéd though not legally correct. There reems to be
no difference between a legally correct or valid act
and an operative act.! A void transaction of the
nature of contract or disposition of property is wlways
Inoperative, and a valid transaction of this class is
always operative. A transaction is said to be binding
(lazim r.)-j), if the person entering into it cannot get

vid of its legal eflect, such as a valid waqf contrary
to u bequest which the testator is always at liberty
to rovoke.

Three things, generally speaking, are the essential
clements of a scenlar {ransaction: (1Y legal fitness or
capaeity of the person entering into it; for instance,
he must be a person of understanding; (2) fitness of
the subject-matber, that is, whether it can be dealt with
by such a transaction and (3) consent of the parties.
A gift by an infant is void in law as he lacks legal
{itness to make & disposition of property withont consi-
deration. A sale of a carecase s void as it is not a
proper snbject-matter, not being property according to
the Muhammadan law, so also o marriage within the
prohibited degrees of relationship. As regards consent
the general vule is, if & transaction is a contract
consent of both the parties is necessary; if it is an
act extinguishing a right consent of the owner of the
right is ncecssary. What Iz the exact nature and
degrec of consent requived in particular cases will be
discussed hereafter.

As rogards noecessary conditions, I mean those
oxclusive of the threc casential elements just mentioned,
they vary according to the nature of a transaclion.
Such conditions may relate to either of the three
elements. For instance, the condition that the testi-
mony of 1, witness who is not & man of rectitude is not
to be accepted is one relating to the capacity of a pexr-
son for that particular juristic act. As an example of

1 { Talwih’®, p. 651,
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- a condition relating to the subject-matter, it may be
mentioned that sale of gold for gold is not allowed,
unless both the articles of exchange be equal in guan-
tity. The conditions that, in a contract with the object
of alienation, the intention to part with the entire
proprietary rights must be expressed, and that when
a gratuitous gift is made the expression of intention
must be made maonifest and completo by the donor
actually delivering possession of the property fo the
donee, are instances of conditions relating to the act
itself. The question relating to conditions of legal
transactions will, however, be more particularly con-
sidered with rcference to the Juristic ideas appoertaining
to the different departments of law.

As regards the standpoint from which Muhammadan
jurists regard the legal relation of the state of mind
of a person to his acts gencrally, we shall presently
consider the subject, but it may be pointed out here
that the normal act of a person is the expression
of the free-will of a wan, acting with full knowledge
of the cffect of his act. In its spiritual aspect the
value of an act is measured by the state of mind of
its doer, for God knows everything. But in apportion-
ing the secular effect of an act, with reference fo
the mental cvondition of its doer, & human {ribunal is
under considerable difficulties. This diftculty is ihe
main reason for the elaborate and at times too subtle,
distinctions with which the matter is discussed by
Muhammadan jurists.

Rights having regard to the person of inherance are Classification
principally classified by the Muhammadan jurists into of rights.
vights of God (&l syéa) and rights of men (olall 5yis). f‘;};]‘“‘“ghts
e . . / i private
Rights of the former class are such as 1nvolve benefit 0 pigntg,
the community at large and nol merely to a particular
individual. They are referred to God because of the mag-
nitude of the visks involved in their violation and of the
comprehensive benefits which would result from their
fulfilment. It is not to be understood that those rights
are called rights of God, becaunse they are of any
henefit to God for He is above all wants, nor becanse
they are the creation of God for all righis are equally
the creation of God who is the Creator of everything.

26
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The rights of Gnd correspond in public rights and
sinee the Muhammadan law regards the observance of
obligatory devotionzl acts as being beneficial to the
community there is no difficulty in describing all rights
of God as public rights.!  What chiefly distinguishes
such o right frows a cight of man ov a private right
is lhis, the cnforcement of the former iz a duty of
the slate, while it is at the option of the person
whose private right is infringed whether to ask for
its enforcement or nol. It may be that certain acts
which give rise to a public right affect some particular
individuals more than the others buf that [act will
not entitle those individuals to condone the acts of
the offender. It is, however, entively at the discre-
tion of the individual injuriously affceted by the n-
fringemment of a private right, whether to pardon the
wrong-doer or to insgist upon redress,

Prom the above point of view the Muhammadan jurists
make the following classification of rights:—

(1) Matters which are purely the right of God, that
is, public rights involving benefil to men generally. For
instance, the inflickion of the punishment of hadd for
theft is such a right and the person whose property
18 stolen isnol, therefore, entitled to condone the offence.

(2} Matters which are entirely the right of indi-
vidual men, that ig, private rights, such as a right to the
enforcement of contracts, protection of yproperty and
the like. Knforcoment of such rights is entirely at
the option of the individual whose right is infringed.

(3) Matters in which rights of the community and
of individuals are combined but those of the former
preponderate. 'The right to punish a slanderer who
imputes unchastity to another person belongs according
to the Hanaffs to this class. By such iimputation the right
of the cowmunity is infringed by reason of depre-
ciation of the honour of onc of its tembers, and
the right of the individual slandered is violated in-
asmuch as slander tends to destroy one’s prestige in
gociety.  According to the Hanafis the right of God
preponderates in this matter because the person

I ¢ Talwih’, p, 705,
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defamed is not entitled to compound the offence nor in
the case of his death, can his heirs demand punish-
ment of the offender. The Bhdli‘is, however, hold a
contrary view. According to thew the person defamed
is entitled to exonerate the defamer and the right to
prosccute passes on the death ol the foriner tu his heirs,

{4) Matters in which public vights and private rights
arc combined but the latter preponderate. Qisds or
retaliation which is the punishuent for murder or
voluntary hurt is & right of this kind, Here the right
of the community consists in putting a step to disturb-
ances and breaches of the peace on tins earth. The
private right in a case ol wurder arises from the fact
of the offence having caused loss and sorrow to the heirs
of the person murdered and in the cuse of voluntary hurt
by reason of the pain and loss caused {0 the ipjured
man. The private right preponderates in these cases
because the person injured or the heirs of a murdered
man may parden the olfender or accept money in
satisfaction of the injury, and it is, thervefore, their
right to c¢nforce punishment,.

Classes (1) and (3) arc again divided under eight Public rights
heads :— further
classified.

(i) Acts of devotion, pure and simple (ib4dds, woldlac),
namely, faith or Imdm and the consequential dutics
that is the saying of prayers (saldt #le) payment of
the poor rate (zakit 3l<;). fasting (saum o) and
pilgrimage (hajj E) and jihdd (olye)-

(i) Puanishments (‘uqiabit L;'_-l;Jii.:) of a perfect nature
(kdmilatun {ld<s) attached as a consequence to the
commission of certain offences, for cxawmple, punishments
known as hadd, for ihelt, adultery, drunkenness and
slander.

(iii} Punishments of an imperfect nature (gdsiratun
5@5), such as depriviny a man who has killed another,
of his right of inheritance, if he be an heir of the
person he has killed. Sueh a penalty is regarded as
imperfect as it inflicts no physical suffering nor
deprives the guilty person of anything of which he is
already the owner,
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(iv) Matters which partake of the naturc both of de-
votion and punishment, such as atonements (kaffArat

§lags) for the non-discharge of certain obligations.

These bear affinity to acts of devoiion as they mostly
consist of fasting or emancipating a siwve or feeding
and eclothing the poor.

(v) Acts of devobien involving an lmpest (&iidys),
consisting in an obligation to make payments out of
one’s possessions such as the giving of certain ap-
pointed zlms at Hed-ul-fitr.

{(vi) Tmposts having the sense of worship, for ex-
ample {‘ushr phe) or tithe payable by a Muslin

owner of lands of certain deseription.

(vit} Imposts which have the sense of punishment,
for example, khirvaj (E!Js) or land tax originally levi-
able from non-Muslims.

(viti) Certain rights which cxist by themselves
(haqqun g4’ imun bi nafsihl ol rf'lj =) that is, rights
in respect of which there are no active duties imposed on
any particular individual. HExamples: the right to one-
fifth of the booty acquired in reiigivus wars which is re-
served by the law for distribution among the poor
while the remaining four-fifths are to be dJivided
among those taking part in sach wars. Jihidd or
the waging of a religious war against hostile non-
Muslims, is & publie right, and, therefore, its proceeds
gshould prima facie belong cntirely to the commu-
nity. But the Lawgiver out of prace has allowed
four-fifths to go to the soldiers engaged in the fight
and reserved only one-filth for the community, em-
powering the head of the State as agent of the com-
munity to tuke it on its behalf and distribute the
same among the poor. Another instance, is the right
to one-fifth of the contents of a mine such as gold
and silver, As God has created all that is inside the
carbh, whatever is in a mine helongs to Him cnsirely,
but He has out of grace permitted the owner of
a mine or the finder of precious metals to take four-

fifths, reserving the remaining one-fifti: for the commu-
nity. :



RIGHTS AND OBLIGATIONS 205

"As we bhave just seen, the Mubhammadan jurists
divide mghts generally into those that exist by them-
selves, that is &o say, rights which are indcpen-
dent as distinguished from dependent rights. It is the
characteristic of u right of the former class that ib
imposes no corresponding obligation on any pasticular
individual, though it is a duty of all alike nol to
infringe it, while the essence of a dependent right
is that it exists against a particular person, who is
ander an obligation to discharge certuin dubies
towards the possessor of the vight! In short an
independent right is the ‘right in rem’ awnd a
dependent right is the ‘right in personam’™ of
European jurisprudence.

The Muhammadan jurists make u further general
classification of rights into asl (J.e)) or original, and
khalf (_sals) or substitutory. Ior instance, the right
of (xod to require the performance of ablutions with
water before A says his prayers is an original right, but
i cnse of sickness, ablution by rubbing one’s hands and
face with earth (tayammum) is allowed as a substitute.
Bimilarly, A buys certain goods from B. A’s right
to have the goods delivered to him is a right of the
first class, and in casc of default by B, A's right to
rocover damages belongs to the other class. Original
and substitutory rights correspond to what are called
antecedent and remcdial, to use the language of Pro-
fessor Iolland.

The division of righls generally into independent and
dependent, and original and substitutory runs through
the entire group not only of public rights but also of
private rights. The jurists do not, however, make an
exhaustive classification of private rights as they do
of public rights, and even Badru'sh-Shari‘at is content
to leave the subject with the observation that private
rights are too numerous to mention. The veuson for
this secins to be that the sclence of Usdl is mainly
concerned with the sources of law, and the rest of
the topics are dealt with as supplementary to the
wain subject. But the basis for the classification of

1 ¢ Taudil ', p. 414,
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private rights has already heen sufliciently indicated in
connexion with the purposes of law and the objectives
ol law.

It we group private rights with reference to the
purpeose of law then somme of them would relate to
matters of primary nceessity, such as the right to the
proteetion of porson and propurty and the others would
rclate io watters of sccondary necossity, such as rights
arising out of contracts. DBut, as we have scen, it
would be difficalt Lo draw the line Dbetween the two
clusses, A more useful method would be to classily
private rights according to their subject-matier, follow-
ing the line adopted by the Muhammadan jurists with
respeet Lo public mghts. The direct subject-mabber
ol a private independent right as we have seen in
tha ease of o public independent right 13 some physical
objeck, or something which the law considers as such,
and that of a private dependent right iz the act of
another person. Viewed with reference Lo their sub-
ject-mallor private rights may be classified as:

(1) right to safety of person (nafs  ,.aj);

.2) right to reputation (hurmat oz}, according

to the Shafifis

(3) rights of ownership (Clle);

(4) family rights, including :

(i) marital rights (zanjfa iz, ),

(ii) rights of guardianship (wildyat «id,),

(i) rights of children and poor relatives,

{iv) right to suceession (khilifat «i¥s) and inherit-
ance (wirdthat «f),)

(5) right to do lawful acts (tagurrufit wls,af)

(6) righls ex-contructu.

The above are the most linportant oviginal private
rights. The substitutory private rights are trcated by
the Mubammadan jurists from the point ol view of the
person of incidence, that is, as part of the subject of
obligations (wajub «o,s,) lwposed by an imperabive
command of the law and the performance of what has
been so ordered (a,sdaly ,31)-
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Obligations having regard to their origination may
be generally classified as those arising—

(1) by the implication of law (i) towards God or the
State, for example, obligations to worship, o pay taxes,
ete, ; (i) towards individuals, such as those arising out
of family relations, namely, connubial, parental, filal,
and kinship and out of constructive trusts,

(2) Omt of a man’s own acte: of ubtorance that is,
rights ex-contractu or by the admission of another’s
claim ;

(8) by reason of conduct infringing another’s rights
relating to (i) personal safety, (i} the doing of lawful
acts {ii) reputation, (iv} family rights, (v) ownership
and possession.

Obligutions of the classes {1} and (2) relate to acts
which are designated as obligatory {fard) and thosc of
the class (3) arise by the commission of acts which
are forbidden (hardm).

Most Hanafl jurists including Sadru'sh-Shari‘at and Obligation
per se as
distinguished
(nafsu’l-wajib asmgl wis) from obligation to do or from obligation
The to pe'rfcrm

certain acts

Fakbru’l-Tslam  would distinguish obligation per se

perform certain acts (wajnbu'l-add’ slo)) N
first consists in the liberty of the obliged being restricted
with relerence to certain matéers, and the second in his
obligation to releise himsell from such restrictions.!
That is to say, one 18 the incidence of an obligation and
the other is the discharge ol such obligation. Obligation
of the last kind arises when the law demands it and not
uniil then On the other hand, the mere incidence of
certain obligations way have existed antecedently. The
obligation, for instance, fo perfortn ceriain appointed
acts of dovolion, is sald to have existed from clernily,
but that it becomes ripe for (ulfilment only after a nan
has attained the age of disecretion, and is required to
be fulfilled only when the hour fixed [or the perform-
ance of such devotional exercises has arrived. Here
the attiinment of rmajoriby and the arvival of the
particular time ol the day arc regarded as the causes
for the discharge of this obligation, the former being

1 Toudily’, pp, 199-212.,
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preparatory and remcte and the latter the proximate
and effective cause.

Himilary if a man sells to another certain goods
without fixing the price, and the buyer takes
possession of the goods, the vemdor becomes entitled
to the proper price, with respect to which an obliga-
tion is imposed on the buyer. DBut the buyer is
called upon to discharge the obligation only when a
demand to that effect is made on him. Some jurists,
howuover, fail to see any substantial distinetion between
obligation per se and the obligation to discharge such
obligation. They say that obligation must have
reference to the performance of some act and cannot
be disconnceted frow it

The discharge of an obligation may be either specific

{add slol) or substitnory or non-specific {qadd’ slis).

Tt is specific when the very thing which is roquired
has to be carried out, and non-specific when what has
to be carried out i3 something similar to whal is
roquired. This classification holds good both as to
obligations which are the right of God as well as
of men.

Further the specific discharge of an obligation may

be perfect ((J.o¥) or defeciive (),a!j) or it may be such

as to reseinble non-gspecific performance. For in-
stance, when the very thing sold by » man is delivered
to the purchaser or the thing which a person has
wrongfully laken possession of is restored to its right-
ful owner the obligation is performed by the obliged
in each case specifically. But suppose 2 slave, who
has Leen wrongfully taken possession of, is restored
by the weeng-doer to the lawful master, but after such
slave has incurred criminal or civil liability, the obliga-
tion of the wrong-doer is said to be imperfectly
discharged. If in the last case, the slave be sen-
tenced to death or a lirab of his cut off on account
of his offence, or if he is sold in satisfaction of the
debt, the owner will then be entitled according to Abl
Hanifa to the full price, and according to Abd
Yasuf and Muhammad, he will he entitled to the
difference in price between such a slave and a similar
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slave free from such liabilities. In some cases, spe-
cific performance of an obligation resembles non-
specific performance, for instance, A takes wrongful
possession of B's slave and the former thereafter
produces the slave hefore the latter and asks him to
cmancipate him, which he doss in ignorance of the
fact that it is his slave. According to the Hanafis
not only will such emancipation be effcctive, but the
wrong-docr will be absolved from lighility. The Hana-
fis argue that the wrong-doer in making over the
slave to his master has discharged his obligation, and
any subsequent act of the ruaster emancipating him
cannot make any difference. But according to Bhdfi‘is
the action of the wrong-doer would not be regarded
as o valid performance of his ohligation because of
the fraud accompanying it.!

Non-specific discharge of an obligation may be
by means of somsething, which is intelligibly similay
{mithlun mda‘qalun) to the subject-matter of the right
both in appearance (zdhirun) and in essence (bdtinun).
When that is not possible the law will be satisfied
with something which is similar in essence though
not in appearance, such as payment of the price of an
article which has been misappropriated.

If there be no intelligible similar at all, non-
specific discharge of an obhgation will be ovdered
according to the Hanafis, only in cases for which
thore is the authority of some express text. Thus,
as we have seen. thcy do not allow recovery of
mesne profits from a wrongful possessor of another's
property, for according to them wusufruct is in the
nature of a mere aceident and is not capable of being
valued like property. When the object of a right
is of an unascertained description and, therefore, its
regtitution in specic cannot be ordered the law is
sabisfied with payment of its price.

If the thing which is the subject-matter of a right
has no intelligible similar, the obligation with respect to
it is sometimes discharged, that is, according to Hanafis

1 Talwih’, p. 392.
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when there is authority for it by means of property,
such as in the case of non-wilful homicide. Bub if it has
a probable similar satisfaction by means of property will
not be given preference, for instance, in a case of
murder the aggrieved persons, that is, the heirs of
the deceased cannot be compelled to accept blood-money
in lien of retaliation. Compensating by payment of the
blood-meney is allowed for this offence out of merey
to the murderer and in order that loss of & life may not
be altogether uncompensated for.!

The declaratory laws as already mentioned deal
with the origination, transfer and extinction of rights
and obligations. A declaratory law derives its charactor
as such by veason ol the connexion ezisting between
one fact and another. If the connexion between the
two be such that one is included in the other, the
former is called ruku () or constituent of the
Intter. If one faet dircetly brings about another fact
as 148 legal result the former, ag we have seen, is
regarded as the ‘illdt (4ilc) or effective canse of the
latter. If one fact leads to another fact on the whole
that is to say, not directly and immediately but
remotely the one is called the sabab ((_.sw) or pre-
paratory case of the other. If the existence of
one fact be dependent on the existence of another
fact, the latter would be called the shart (5}.3,) or
condition of the former. TUntil the fact which is the
condition of a law happens, the effective cause will
not come into operation., When the existence of a
fact is indicated by, but does not depend on, another
fact the latter is called the (‘aldémub «i.dz), or sign of
the former. .

Tasdlq ( o) or acknowledgement of God’'s unity
and aunthority, for instance, is a constituent of Imén
or faith; so that if such acknowledgement be want-
ing faith would be negatived. Tt may be mentioned
here that the Hanafls draw a distinction befween
necessary constituents and superercgatory (Ls.ji)-) con-
stituents. For instance, they regard declaration of

1 ¢ Taugdl', p. 165,
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faith in so many words (iqrar )55]) as a supererogatory
constituent, so that ils omission would not negative,
the existence of faith.

An effeclive cause has three aspects: (1) in so {ar The different
as a legal injunction is referred to 1if, it is effective kinds of
cause by name (Lawl); {2) in so far as it tends to :ifgggwe
bring about the legal injunction, it is effective causc
in essence (gjx,o) and (3) in so far as it iz im-
mediately followed by the legal injunction, it is effective
cause in its cffect (T..o.&x:.). An absolute. sale is the
effective cause of transfer of proprictary rights; mar-
riage is the effective cause of lawfulness of connubial
intercourse ; and murder 1s the effective cause of
retaliation. These are instances of effective cause
in all the three semscs. A sale with an option and
a lease are examples of effective cause in the first
two senses, because completion of the legal result,
namely, the acquisition of property in the first case
and of usulruct in the second case are postponed
until the expiry of the option and the coming into
existence of the usufruct. A divorce which is referred
to a luture date, such as the husband saying to the
wife, ¢ Thon art divorced to-morrow’; death-illness, the
legal effect of which in giving rise to the rights of
heirs cannot be ascertained until death actually occurs,
and a wound, the effect of which on the wounded
person can only be ascertained at a future date for
the purpose of computing cotnpensation are other ex-
amples of etfective cause In the first two senses. An
effective cause of an effective cause also falls within
the category according to Fakhru'l-Isldm, for example,
purchase of & slave by his brother is the effective
cause of the former’s emancipation lor purchase is the
cause of ownership, and ownership of a slave by his
brother is the cause of emancipation. But Sadru’sh-
Sharf‘at says this 1s not correct and would treat it as
an illustration of effective cause in the last two senses,
as the purchase in this case is only the preparatory
cause while proprietorship is the effective cause of
emancipation and further the legal result, that is, eman-
cipation follows immediately and is not postponed.
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As instances of effective cause in the first and the
third semses are the cases in which the legal result
is imputed to what is really the preparatory cause,
because 1t embodies the effective cause. Exarmples:
The right of the father to a child is imputed to the
marriage between its parents as presampiive of
cohabitation hetween them, which is the effective
cause of birth of the child while marriage is only its
preparatory cause. Another illustration is furnished
by the rule fixing un interval of time between each
pronouncement of divoree in  the approved form.
Divorce according to Muhamimadan religion is an act
to be aveided as it involves dissolution of marriage
but is allowed hecause of necessity as sometiles the
parties to it are unable to discharge their marital
dutics towards one another. The existence of such &
nceessity 1s not & perceptible fact, and the law, thore-
fove, requires that a certain interval of tiwe should
elapse before cach declaration is made, so that if the
husband rcmained of the same wind at its end the
necessity for separation would be cstablished.! Simi-
larly travelling 1s allowed to be a good ground for
non-cbservance of fasting, because of the hurdships
and inconvenicnees incidental to travelling, bul the
law has put down travelling as the effcotive cause of
the concession inasmnch as travolling in most cuses
entails hardships and inconvenicnces.

Freparalory When two caunscs in the chain of events contributoe

cauBe

to a certain result, the ome which is proximate fo
the result is regarded us the effoctive cause and the
imore remote, the preparstory cause so Lhat the result
would be attributed to the former. Dut if the effec-
tive cause itself be attributable to the preparatory canse
the result will be ascribed to the latter. Yor instance,
il an animal driven by a man treads upon something
and destroys it the loss will be attributed to the act
of driving for that led to the treading which was the
immediate or effective cause of the loss. But if it be
otherwise as when the immcdiate ov effective cause is
the act of & free agent, the result will be abtributed to

1 ¢ Tadwih’, p. B77.
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such act. For instance, if a man gives a knife to a boy
to hold it for him and the latier voluntarily cuts himself
witht it, the man who gave the knife would not be held
liable, because the cutéing which was the immediate
cause of the hurt was ascribable to an act done in the
cxercise of volition. But if the boy accidentally cuf
himself, the person who gave the knife fo him would
be responsible. Om the same principle, a person who
points out to warriors certain property of the cnemy
will not be entitled to & share in that property when
captured, nor will & person who points out property
to a thief who steals it will be liable for damages.

Some causes are preparatory In a secondary scnse,
for example, pronouncement of a contingent divorce or
manumission, as when a husband says to his wile:
“if thon enterest the house thou art divoreed’, or n
master of o slave says: ‘if I enter the house my
slave is free.” In thesc cases the cause is the decla-
ration; 1t 18 called preparstory, becanse the event
contemplated may never happen. I 14 does happen
the cause will be regarded as effective.

It is to be borne in mind that for each injunc-
tion of the law there must be a perceplible cause on
which the injunction is based. For instance, ihe
cause for faith or belief in (Ged is the crealion by
Him of the universe, but since this cause hus alwuys
been maonifest in the physical and animal world, the
acknowledgement of Gted by an infant s regardoed
ax valid, although the law imposing obligation Lo
believe in God 1s not addressed to infants, Simi-
larly certain particutar bours of the day are prepa-
ratory causes ol certain prayers; the possession of
property is the cause for payment of the poor-rate,
the month of Ramaddn is the cause for fasting;
the existence of the house of Kaha is the cause
for pilgrimage; produce of the soil is the causc for
payment of ‘ushr and khird]; theft and murder arc
the causes for punishntents, the necessities of life
arc the causes for legality of dealings among men,
and the different transactions authorized by the law
are the causcs of the particular results which are in
the contemplation of Jaw in each case, for example,
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sale is the cause of ownership, marriage is the cause
of legality of sexual intercourse and the like,

When an injunction of law has been based by the
lawgiver on a fact or event which is not within the
control of men and the reason why the law is based
on that fact or cvent is not intelligible to human
understanding, such fact or event is ealled preparatory
cause. An illustration of this is furnished by the
ordnance imposing the duby of saying ccrtain prayers
at particular hours of the day. Here the arrivul of
the appoited $ime is not within the control of men
and the reason why that particulay hour should be
the canse of the obligation to say particular prayers
cannot bc ascertained by human understanding. The
death of a person is zlso similarly called the sabab or
preparatory cause having the sense of an effective
cause, of the creation of a right in particular pstsons
to certain appointed shares, in the inheritance.

If the cause be within the power of man, and ib
was brought inte operation with the intenfion of pro-
ducing the desired legal result, it is properly speaking
the effective cause of that result but is also in a
secondary sense called 1is preparatory cause. For
instance, an act of sale giving rise to the iransfer of
proprietary rights is often called the preparatory causc
of such transfcr though it is reully an effective cause,
But it the result produced by such causc is not what
was designed bat incidental to the main object then
the act In question would be rightly called the pre-
paratory cause of such indirect result. If the cause
be such that hwinan reason is able to understand why
it produces a particular legal result, as already men-
tioned in the chapter on Analogy, it is properly called
the effective cavnse of the law in question. For
instance, minority is called the effective cuuse of
guardianship becausce the reason for this Is inbelligible.

A condition of law may be (1) a condition pure
and simple or {2) it may have the force of an effec-
tive cause or preparatory cause or (3} it may be a
condition in name but not its legal effect. In the
first scnse a condition may be proper that is one on
which scmething is dependent in fact or in law, for
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instance, understanding on the part of a person making
a, disposition of property is by law a condition of
its validity and the presence of two witnesses accord-
ing to the Hanatis is by law a condition of the validity
of a marriage. A condition may be the creation
of a person ( Jls) a8 when a man makes the oper-
ation of an act of his dependent on the happening ot
a certain event, for Instance, a man declaring °*the
woman I shall marry is divorced’ separation will
take place according to the Jlanafis from the womnan
with whom he may thereafter contract marriage on the
ingtant of such marriage taking place.

A proper condition may sometimes come into
existence, before the effective cause itself and somne-
times after the effective cause, while a condition
which is the creation of & person always comos info
existence subsequently to the effective cause.

A condition has the foree of an effoctive cause, when
there is no effective cause to which the injunction of the
law may be properly referred. For instance, A digs a
well in B's land without the latter’s knowledge and B3
while walking on his grounds falls into it and is killed.
ITere aceording to Muhammadan jurists the effective cause
of the fall was the weight of the man’s body but no
liability could be imputed to it as it is a fact of nature
nor to walking which is & lawful act. But the condi-
tion on which the fall depended was the destruction
of & certain portion of the surface of the earth, and
therefore liability is imputed to the person who brought
about that condition by his wrongful act. Hence in
this case the condition has the same juridical cffect
as an effective canse. As an example of a condition
which has the legal effect of a preparatory canse: a
man unfetters another man's slave in consequence
of which the latter runs away, the unlocking of the
fetter is the condition on which the escape of the
glave depended but as between the two acts the
volition of a frec agent, namely, that of the slave
intervened, no responsibility is attached to the action
of the man who by undoing the fetters brought about
the escape and his act is regarded in the light of
a preparatory cause.
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As an example of a condition, which is so nomi-
nally but not in legal effect, is mentioned the case
in which a man suspends a divorce on two conditions.
Here the first contingency would be a condition
only in name and not in legal effect.

Adamat, or sign, is really a condition which 1is
prior in existence to an effective canse. It has not
the force of an effective cause, hocause the legal
result is not imputed to it. ¥or instance, the fact
that a man or a woman who is guilty of whoredom
is legally married (ihsdn _lasl) is called a sign of
the particular punishment laid down for such oflence.
But ihsin is also often called a condition of such
punishment.



CHAPTER V
LIGAL CAPACITY

Havine dealt with the general features of the defin- Legal capacity
ing and declaratory laws and the objectives of law defined
(& ay=a) the Muhammadan jurists next deal with
personsg, that is, those to whom law is addressed
(mahkdm ‘alaihi aule [.35&,‘:.). The fitness (ahliat
&ialal) of a person for the application of law to his
actions is called (dhimma x.3) or legal capacity.
Dhimma iz defined as the quality by which man
becomes fitb for what he is entitled to (md lahu
4le) and what he is subject to (&le Lo)!

Tegal capacity is divided into two parts, capacity Receptive
for the inherence of rights and obligations (ahliatw’l- and active
wajih (e i dialal) and capacity for the exercise of oapacity
rights and the discharge of obligations (ahliatul-adf
E‘.diui,}lmﬁ). The former may be described as the

receptive and the latter as the active legal capacity.
Every man according to the Mubammadan theory is
inherently clothed with legal capacity, which is at
onee a privilege and responsibility inseparable from the
dignity of human nature. As already observed such
capacity had its arigin when the human species was
first created, but in the individual it only becomes
manifest along with the evenis connected with his
carthly existence. The active part of such capacity Is
necessarily conditioned on maturity of the human
faculties, mental and physical, and, therefore, comes
into play gradually and by degrees. Tor instance,
when the child is still in the womb as an cmbryo
its life is joined to that of its mother and hence even
its inherent capacity is defective while it Thas

1 “Taudih *, p. 419,
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no active capacity at all, On birth the receptive
capacity in the child becomes complete and his active
capacity gradually develops itself, until it is perfected
with the maturity of his mental and physical faculties.
Infancy, therefore, iz one of the circumstances (‘awdrid
oés2), which affect legal capacity, although it is a
circumstance which i inevitable in man’s natural
being. There are also other civeumnstances which im-
pair legal capacity in a general way by their cffect on
a maw’s faculties, such as idiocy, lunacy, weakness of
intellect not amounting to idiocy, and death, or entail
its forfelture either wholly or partially by reason of
hostility to the luw, such as apostacy, unbelief and
slavery, or cause ils suspension in order to safe-
guard the rights of others, such as deafh:iilness and
insolvency. A person with full legal capacity is, there-
fore, a living human being of malure age and under-
gtanding, free, of Muslim faith, not seized with death-
illness and solvent.

it may be doubtcd whether the carlier jurists would
recognize an artificial or juristic person. The State
or community is regarded by them as helding and exer-
cising the rights of God on His behalf through the
Imdm. Bimilarly the deceased is spoken of as having
rights and obligations and not his estate, for the law
deals both with a man’s spiritual and worlily rights
and obligations and even the worldly rights and obli-
gations of a person cannot be said to be altogether
lost on his death, ipasmuch as he is entitlad to
have his funeral expenses and his debts and other
obligations discharged out of the estate. Dut later
jurists seem inclined to recognize an artificial person,
for indtance, they would allow a gift to be made
directly to a mosque, while the ancient doctors wounld
require the intervention of & trustee.

There are again circumstances which affeet the
application of Jlaw to the acts ol a person whose
general capacity is not affected. These cirenmstances
have relation to the state of volition and knowledge of
the doer of an act preceding or accompanying such
act, for example, coercion, ignorance of law, or of facts,
ebe.
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The Mubammadan jurists group the circumstances
which penerally affect the legal capacity of a person,
or interfere with the proper legal effect of a man’s
actions in particular cases into two classes; samdwi
(sslow) OF crreumstances which are the work of Provi-
dence, that is, those which are beyond the control of
man and maksiba, (&wSme) that 1s, those which are
crezfed by man. Infancy, idioey, lunacy, forgetfulness,
glecp, & fainting fit, illuess and death are circumstances
of tho former class while ignorance of the truth of the
Isldmic religion as in the case of non-Muslims and
heretics, or ignorance of fact or law with respect to
a particulax matter and slavery, drunkeuness, jesi,
folly, mistake and duress ave circumstances belonging
to the latter clage. Of the last, some circumsiances
aro attributable to the person whose acts are in ques-
tion, snch as ignorance, speaking in jest, drunkenness,
folly and 1nistake, while duress is a circurnstance
created by rnien other than the person acting under
its influence, But it seems to me that it will e a
more convenient plan, though involving a slight depar-
ture from the arrangement of the writers on
Usil to consider separately the circumstances which bear
on the question of juridical relation between the act
of a person and the actual state of his mind and will,
preceding or accompanying such act, and the eix-
cumstances which in a general way affect a person’s
legal capacity.

It may also be observed here that circumstances like
apostacy and death arc also divestitive and translative
facts, extinguishing certain rights and obligations and
giving rise fo certain rights and obligations in others.
But since neither death nor apostacy in the Muhan-
madan law divests a person of his rights and obli-
gations altogether, these circumstances are regurded by
the Muhammadan jurists as circumstances affecting the
general legal capacity of the apostate and the deceased
and not ag purely divestitive or translative facts.

In connexion with the question how the legal result Relation of
of an act is affected in Muhammadan jurisprudence 2ct8 to mind
by the condition of mind of its doer, some writers and will
on Usil enter upon a lengthy disquisition on the
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question of predestination and free-will. Al that is
necessary [or my purpose, however, 18 to state the net
result of such discussion so far as it has a juristic
significance.

According to the accepted Hanalf view, which is sub-
stantially the same as that of the other Sunni Schools
on this point, a man’'s action is partly within his
power and partly the resuls of (vod's interference. It
1s so far within his power that he is lelt free to choose
Letween the doing and not doing an act, This power to
choose is called (ikhtiar )1.,:}35»-1), that is, will or volition.
Having chosen one of the two alternatives, namely, doing
the act, he is said to intend it (qasd, irdadat so‘jl Suah ). 1t

this intention is followed by the act intended, ordinarily
it is only so when the act is snch, as we are led by
our expericnce to expect from the surrounding condi-
tions ; but sometimes it happens that the act inicnded
happens though we should not have expected it in the
ordinary conrse of events as is cvidenced by miracles.
As the iruth of miracles cannot be gainsaid by the
Muslims, it is argucd that, when our intention is
followed by the act intended, the result is not
produced by the man intending but by God. Tt is,
however, pointed out by Faltdzini? that the fact that
miracles sometimes happen 18 not, it may be urged,
a stromg argument for the proposition that an act
which ordinarily [ollows upon intending is not within
the man's power. All that can be said is that if God
wishes to produce a result contrary to the ordinary
course of nature God’s will will prevail.

Then 2 man may intend to du an act, but he may not
consent  (ridd L.o‘)) to do it. For ipstance, s man
who, under threat of bodily harm, does a thing,
chooses Dbetween two alternatives, doing the act or
suffering the threatened pain, but adopting the
former intends it. He is not, however, satisfied or,
in other words, docs not consent that he should do
it, Intcntion with relerence to an ach is, therefore,
according to Muhammadan jurists, that condition of

1 *Talwih', p. 355,
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the mind which directly and immediately sets the
nerves in otion resulting in the act. An act done
under duress {ikrah zs!;..‘:;-l) is intentional but not
consented to. DBut duress though it does not negative vitiated
the intention, vitiates 1it, that is, makes i fasid or intention
vitiated. An act which s not voluntary, that is,
the result of choice, for imstunce, when a man
talks ov moves his hands in slecep or in a fainting
fit or in & statc of [orgetfulness ov drunkenness is
not an act of the will or volition at all, buf is
involuntary.

A man having chosen between the doing and not
doing an act may not yet intend doing the act, by
placing his will in such an attitude with respect to
16 ag to shut out the other alternative. "This dis-
tinction, however, is not of any juristic importance,
for choosing as an act of will and intending arc
practically one and the same mental phenomenon
regarded from different standpoints. In fact, the words
ikhtidr, irddat and qagd are mostly nsed as convertible
terms.

An aet ig generally directed towards an object {inahal Intention
L}.Q&). In that case intention in order to be complete considered

. . . with reference

must be considered with reference to the act itsell 28 g ghe objeat
consisting of motion of the body as well as the object.! ot the act
Sometimes the act itself may happen, but directly
affcet an object other than the one intended. 'his
may be attributable to the means actually cmployed
in doing the act, or to ignorance of the outward circum-
stances affecting the accomplishment of the object in
view. If the employment of such means or such ignor-
ance is duc to not using that amounnt of judgement
attention or effort as men ordinarily use, the act is
said to be negligent, heedless or careless (burku’t-
tarwd ; ._cg,)liﬂ ;_J).-) otherwisc it is called & mistake or Mistake,

accident (khath ba), _ negligence
Our volition or will is often moved by a feeling Wish, motive
; ‘ot - hiect di end
t(.)wards or desire for (Shauq. ‘_,Jl..u) the. ohject directly expectation
almed at by the act or by its immediate or remote

1 +Talwik', p. T87.
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results or effects, or for some other object. When
the object of our intention is alse the object of our
wish, the law treats the latter as merged in the
former. But when they are different the object of our
wish is called the motive (niyat &p3) of the act
For instance, if 1 intend to sell my honse for a certain
sum of money, it means that T intend entering into
the necessary contract with reference to the house as its
object, and the motive for my doing so may be to
pay ofl my creditors with, or to deprive them of, the
sum of money which I expect to acquire as the imme-
diate result of my act, Or if I make a gift of my
property to a certain friend, what I intend is the
juristic act by which gift is constitnted and my motive
for it may be the enrichment of such friend, or
spiritual reward in the next world. Motive may be
spiritual or sceular, laudable or fraudulent, and as a
general rule, it has a religions rather than a legul
significance, nnless 1t has caused loss to another’s right.
Indeed, the corresponding Arabic word niyat is rmostly
used in the rcligious sense. For instance, a man say-

‘ing prayers, say between noon and 2 p.m. his niyab or

motive may be to discharge the duty of saying certain
obHgatory prayers fixed for that time of the day, or
to discharge certain arrears with vespect to similar
obligatory prayers of a previous day. It should be
nated that sometimes the word niyat is vsed to denote
the asgignation of meaning by a person fo certain
cxpressions in the nature of kindya, or allusive expres-
sions used by him; for instance, if a man says Lo his
wife ‘1 shall have nothing to do with you’, the law
wounld inquire what was his niyat in using the words,
that is, whether he meant by it divorce or not. This,
however, is to be distinguished from the question of
intention properly so cualled. Here whatever the man
might have meant, he intended uttering the words,
uniess he uttered them involuntarily as in sleep.

As intention in connexion with an act has re-
ference to its object, so it has reference to its legal
effect (hukm). Bimilarly consent has reference to the
act itself or its legal effect or both, Sometimes a
man ey intend and consent to do an act but may
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neither intend nor consent that it should have its
legal effect. I have already said that a man acting
under duress intends the act itself, though his inten-
tion is of a vitinted character ; but he does not consent
to the doing of it. And it follows that such a man
neither intends nor consents to the act having its legal
offect. DBut suppose a man utters a legal formula in jest
(hasl ij), that is to say, without wishing that it should

have any effect either in its primary or secondary
sense ; here also the gquestion of intention and consent
would be considered with reference to the ubterance
of the words and their legal effect. Such a man is
said to intend and to eonsent to the formation of the
Juristic act in question, but not te intend or to con-
sent that such act should have legal effect.

In Muhammadan law we are thus required to dis- Intention and
tinguish not only betwcen intention and consent, but consent when
between intention and econsent on the one hand and zﬁlmd;ﬁlr;
motive on the other. Again we have to consider ’
intention with reference to the actual act, as well
as the object and the legal effect of such act. Intention
is not regarded as complete unless it holds good with
respect to all the three elements. The same is the
case with consent. With reference, for instance, to acts
done in sleep or a [ainting fit, or in a state of forgetful-
ness or drunkenness intention is altogeither wanting
and, a fortiori, consent. In respect of an act done
under duress or mistake, the intention 18 vitiated or
incomplete and there is also want of comsent. In an
act done in jest thc inteniion is incomplete and so
also consent.

Sometimes a man’s act may be indoced by some- Judgement and
thing said or done by another with a view to produnce knowledge
a certain effect. If what is so represented by words
or condunct be untrue, that is, be not in accord-
ance with facts and the person making such represen-
tation knows of it, he is said to be guilty of fraud

(ghurl’lrﬁ;é). Frand according to Muhammadan juris-
prudence directly affects the judgement of its victim

and his intention only indirectly and remotely. There-
fore such a man will be said to intend and consent
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to the doing of the act itself and also to its having
legal effect. As regards the person who hag prac-
tised deception fraud would be referred to his motive
in doing the act and not to his intention, as already
indicated. Sometimes the person doing an act may
not be aware of its legal character or conseguences,
or he may do an act or abstain from doing an act
in misapprehension or ignorance of certain facts. The
question which the law has to deal with in such
cases is generally put in this form: how far such
ignorance (jahl J.o) of law or fact is an cxcuse,

Bearing in mind these general congiderations let ns
now [ollow the cases in which they are illustrated.
Forgetlulness according to Munhammadan jurists is
brought about by God; in other words, it is not a
gondition attributable to any act of men. SBuch a state
implies absence of volition, but 1t does nob negative
legal capocity, 8Since, howsver, the condition is due to
providential interference, it forms a good exense in
matters which are purely the right of (God, provided
they are such that, in connexion with them, n man
18 likely to be forgetful by reason of his ordinary
habits, for instance, when a man during a fast eats or
drinks something. Torgstfulness, however, forms no
excuse if the aet which 15 the result of it, affoets
private rights. The veason is that the inviolibility of
a wan's rights 18 absolute und is not measured by the
culpability of the person violating them. Therelore il
a man in a state ol forgetfulness destroys or damages
another’s property he will he held liable.

Sleep s a condition which ingapacitates a man
during the time it lasts froin perceiving by means of
his scnses and from all voluntary movements. As
sleep negatives volition any speech or utterances
whether in the nature of a creative act or information
made in such & state would be woid and of no effect
in law, such as confession of faith, apostacy, divorce,
admissions, manumission, sale, gift and the like. But
a slecping person happening to cause damage to
another’'s property will be held responsible in the same

way as a person acting in a state of forgetfulness and
for the same reason.
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If a person ig seized with a fasinting fit which is Painting fit
brought about by disease, he loses his power of per-
ception and voluntary motion. As long as it lasts all
his acts will be treated on the same footing as those
done in sleep.

If an act which under ordinary circumstances would Mistake
amount to an offence be done under a mistake, the
person doing it will be given the benefit of doubt, so
that sentences of the naturc of hadd and retaliation
will not be inflicted on him. DBut as to his liability
for any injury or loss caused to another’s rights, that
ig, for the violation of individual rights, mistake will
not be regarded as a good excuse in law. DBut if is
a good ground for modifying such obligations as have
& semblance of benevolence, for instance, the payment
of compensation (diyat).

According to Hapaffs the words of taldq uttered
by mistake opcrate as a divorce. For inmstance, if a
man intending to say to his wife ¢ thoun art sifting’
makes s slip and says ‘thou art divorced’, a walid
divorce will be cifected. The Shdfils, however, de not
agres with the Hanafis on this point. The Hanafls
basc their view on the general principle that the law
accords full effect to a man’s words and deeds, and
does not undertake to ascertzin hidden facts which,
according to them, cannot be done with any cer-
tainty. As it is diflicult to say when a man’s act
is attributable to his intention and when to a mis-
take, the law presumes that the words uttered by
@ grown-up person are Iintenticnal and not the
regult of & slip. The Shdfifs argue that a divorce
pronounced under a mistake is inoperative because
of want of intention, and that such a case stands
on the same brsis as words uftered by a sleeping
man which sdmittedly have no effect. The Hanaffs
attempt to get over this analogy by arguing that
the state of sleep is a reliable and wunmistakable
proot of the absence of volition, which is not the case
with an alleged mistake. A sale effected nnder 8 mis-
take is, however, inoperative even according to the
Hanafis, for it is a transaction for the validity of which
both intention and consent on the parb of the vendor

29
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must be present. Intention is said to exist in both
the above cases, hecause the husband in the one case,
and the vendor in the other, set their norves in mo-
tion, resulting in the ufterance of the words of divorce
and offer. In the case of divorce the Jaw is satisfied
with such intenbion and does not insist on consent. It
has been objected to Lhe above arvgumentation of the
Hanafis, that consent iy alse an imperceptible fact,
and how is it then that the law tukes notice of it?
They answer that when a person consents to do an
act his countenance shows gatisfaction or pleasure when
it is done, unlike that of o person acting under a
mistake or coercion. This expression of the face,
they say, is & perceplible fact which can be fastened
apon, just as the waking stale of o man is ascertainable
by the senses and iz therefore held by the law to be
indicative of intention}! One cannot help ohserving
that the Shafif view of the law appeals to one's
common scnse more than the subtle distinctions of
the Hanalf School.

Intoxication is predicable in law of a condition in
which the person under its influcnce falters in hisg
spirit ; but Aba Hanifa adds that he must also be
incapable of discriminating the ecarth from the
heaveny,  As regards its offect on a man’s legal
capacity, the law looks to its cause, that i, how it
Is brought about. XKegarded in this light it is of two
kinds, either it is such as is forbidden {haram} by the
religion or is pormitted ag being spiritually indiffercnt.
Intoxication, which is brought about by 2 man being
forced to drink intexicating liquor as, for instance,
when he is nbout to die of thirst and no other drink
is available, or by drugs taken medicinally such as
opium, or by the use of preparations having the prop-
ertics of food made from wheat, barley or honey, is
permitted by the law as spiritually indifferent? The
legal capacity of a man is alfected hy intoxication
when not caused by forbidden mesng in the same
way a8 Dby a fit of unconsciousness; that is, to say

14 Tylwik', pp.878-9,
* Ibid., p. 770.
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all his dispositions, contracts, and legal declarations
such as waqf, hiba, sale, divorce and manumission
would be void in law. But he is liable for any loss
caused by him fo another's property.

If intoxication is caused by a man drinking volun-
tarily, or under coercion, forbidden liquor, that is, khamr
or the fermoented juice of grapes, his legal capacity
remains unatfected. The general rule is that legal
effect will be given to whalever declarations and dis.
positions he might make in such a state, such as sale,
divorce, marriage, manumission, admissions, borrowing,
lending, ete.,! although they may be injurious to his
interests. He is also liable for any crimes and wrongs
he might commit such as murder, defamation, theft,
whoredom, destruction of or loss to other's propecvby and
the like. The rcason is that a man’s legal capacity
is regarded as complete on his attaining majority and
if a temporary suspension of his judgement and un-
derstanding dwe to an over-powering acccssion of
pleasnrable eoxcitement is brought about by a willul
transgression, the law will not take notice of it, as
otherwise it would be encouraging disobedience of
the Injunctions ol religion. Hurthermore, the com-
mands of law are addressed o drunken persons since
God has said: ‘Oh ye Muslins do not approach your
prayers while ye are drunk’ Ifa Muslim in a state of
intoxication says things which would ordinarily anount
to unbelief, for instance, if Instead of saying: ‘Oh
God thon art my master and I am thy slave’' makes
a slip and says Just the rceverse he will not be held
answerable for apostacy. On the other hand, if an
infidel while drunk adopts Islim, he will be regarded
in law as & Muslim because the law gives preference
to Isldm.

As regards an admission made by a drunken person,
if it be in respect of a matbter in which relraction of
admission 1s allowed, such as of an offence of whoredom,
he will not be bound thereby unless he ratifies it sub-
gequently on regaining consciousness. The reason is
that as & drunken man is not steady or uniform in his

L i Talwil*, p. 77L



Jagt

998 MUOAMMADAN JURISPRGDENCE

speech hig condition is in itself regarded as indicative
of retraction. But if he makes admission of a mater
which does not admit of retraction such as defama-
tion or retaliation, he will be held bound by such
admission although the sentence will not he passed
until he recovers.!

If a pereon utters words and expressions without
intending to convey either their primary or sccondary
meaning, he is said to speal in hazl or jest. If such
intention is only a inatter of inference the law pays
no heed to it and effect i given to what las been
expressed.  What, therefore, calls for inquiry is not
the hidden intention of a man that his words should
not have their proper legal ctfect, but only those cases
where such intention has been declared in so many
words previous to the transaction in question, such
as, by two persons having arranged.among themselves
before entering into a contract, that they were going
to use words appropriate for such a contract, but that
such words were not to be given effect to.  Buch secret
arrangement need not be part of the transaction in
question ; indeed all the cases assume the undisclosed
arrangement between the parties to be that the transac-
tion to be disclosed to the world should bhe different
from the ome previously agreed upon. The juristic
principle underlying these cases of sccret arrangement
is, as already mentioned, that the parties to it while
intending and consenting to the constitution of the
transaction in question, so far us its lcgal formulae
are concerned, do not infend or consent that they
should have their ordinary result.

Bearing this in mind the subject under consideration
may be regarded with refcronce to (1) originating acts
{inshdat), such as sale, lease, gift, waqf, marriage, divoree,
manumission, cte., {2) proots and admissions (akhbdrdt)
and (3} matters of faith (i‘tiqaddt). As regards origi-
nating acts some are capable of being avoided, such as
a sale, lease and gift and some are not, such as marriage,
divorce and manumission. We shall first consider the
effect of a secret arrangement in transactions of the

t +Taudfh,’ p, 449,
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former description. Let us take the case of a sale as
an illustration. If the parties who entered into a
transaction of sale, having arranged beforehand that
their contract should not have that effect should after
the contract i1s made agree that they have resiled
from the secret arrangement and adopted the trans-
action as disclosed, the sale will be held to be valid.
On the other hand, if they agree that the secrel
arrangement was to be the basiz of the transaction
to be given effect to, the contract as disclosed would
be voidable at the option of cither of fho parties, as
if it was made cxpressly subject to such option. If
Lboth the parties after having entered into a contract
subject to a secrct arrangemnent, afterwards agree that,
at the time of making if, it was not present before
their minds, either that they were contracting on the
basis of the previous secret arrangement, or that they
intended to resile from such arrangement, or if they
differ from each other one saying that the contract
was made on the basis of, and the other saying that it
was made in supersession and substitution of that
arrangement, then according to Ab1t Hanifa the con-
tract will be upheld as valid and the secret arrange-
ment will be regarded as cancelled. In the opinion
of his two disciples, howcver, the contract will not be
given offeet to for, according to them, the previous
arrangement shows the real intention of the partios.
If one of the parties says either that the coniract
was made on the basis of the secret arrangement, or
that it was made in supoersession of if, and the other
suys thut neither of the two things was present fo
his mind at the time of the contract the answer would
be the same as in the previous case. If the secret
arrangement was not that there should be no sale
but that the consideration was to be more or less than
what was to be mentioned in the disclosed contract,
Abé Hanifa would uphold the transaction in ferms of
the contract, while his two disciples would give effect
to the previous arrangement, unless both the parties
at the time of entering into the confract resiled from
it. But if the consideration, as previously arranged,
differs from that mentioned in the confract itself not
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in quantity but in kind, the one being, for instance,
one thousand dirhams and the other one hundred
dinars then, in the opinion of all the three, the con-
sideration mentioned in the contract, namely, one
hundred dinars, will be payablel!

As regards transactions which are not capable of
avoidance, if they do not involve any property such as
divoree, manumission, waiver of the right of retuliation,
vows and the like, the previous arrangement will be
disregarded altogether and efteet given to the disclosed
act of the partics. The rcason is that the ntterance
of the appropriate formulae i connexion with the
nbove matlers 1s regarded as the cause irrevocably
inducing the legal effect, and hence the man uttering
siich formuls consents to the cause, and the fuact that
he had smade a different arrangenent previously would
only show that he did nol consent fo the legal effect.
The very characteristic of these juristic acts 1s
that no sooner are their formulae uttered than eflect
i given to them at once, and such effect is not capa-
ble of being avoided. Hence, in these matiers, an
option to revoke is held to be void. 'Lhe authorily for
this 1s a precept of the Prophet, in which he lays down:
‘therc are three things in which it makes no differ-
ence whether a man is m earnest or in jest, marringe,
divorce and vows.

When property is involved as subsidiary to any of
these transactions, as the payvment of dower in matriage
and the undiseloged arrangement was that the trans-
action itsclf was to be a nullity, such arrangement
must be disregarded altogether., If the sceret arrange-
ment was with respect only to the amount of dower,
for instance, that the dower should be one thousand
dirhams and the dower ostensibly fixed at the time of
marriage is two thousand dirhams then, if both the
husband and the wife agree that al the time of mar-
riage, they intended fo resile from the previous arrange-
ment, the dower payable will he two thousand and, if
they agree to the contrary, the amount payable will be

! In the Buldg edition of *Talwih' ‘one thousand dirhams will o

payable® iy clearly s misprint for one hundred dinars. Bee Lucknow
edition, p. 601.
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one thousand. If they hoth say, on the other hand,
that at the time of marriage it did not occur to them
either to treat the previous arrangement as a nullity
or to make it the basis of the contract, or if they dis-
agree as to what they meant at the time of the mar-
riage, then, according to what Muhammad relates ns
the opinion of Abd Hanifa, the dower payable will be
one thousand dirhams, and according to Abi Yisuf's
version, it will be two thousand. If the discrepancy
between the secret arrangemont and the dower fixed
at the lime of marriage be one of kind and not merely
in amount, and both agrec that at the fims of mar-
riage the carlier arrangement was discarded, then the
dower ostensibly fixed will become payable. Tf, how-
ever, the husband and the wife agree that the previous
arrangement was intended to be adhered to at the time
of marriage, then, according to all, proper dower will
be payable as if no dower was fixed, the reason being
that rights and obligations with vespect to property
cannot be established by means of a confract made in
jest, or without intending its proper effect. The same
will be the casc according to the two disciples and one
version of Abua Ilanila’s opinion, when the pariies
agree that, at the time of marriage, it did not occur to
them either to diseard or to act upon the previous
arrangement, or if they disagree as to what they meant
at the time of marringe. According, however, to another
version of Abu Ilanifa’'s opinion the dower named in
the contract will be enforced.

Where in transactions of the nature under considera-
tion, the object In view is the acquisition of property,
such as when a husband for consideration confers on
the wife the power to dissolve the marviage, or o master
manumits his slave in lien of money, or the heirs
of & murdered porson release their right of retaliation
for consideration, the Lransactions themselves will be
binding, and the ostensible consideration become paya-
ble whether the undisclosed arrangement referred to
one or the other, and whether both the parties
agreed that, ab the time of the tramsactions, they
intended to withdraw from the previous arrangement,
or that it did not oceur to either of them either to
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discard the previous arrangement or to abide by if,
or if they disagree as to what they intended. The
result, according to the two disciples, would be the
same even if the parties agree that they intended
to abide by the previous arrangement, but as regards
khul it will depend, according to Abu Hanffa, on
the option of the wife.

If @ pre-cmptor makes a demand of his right in jest,
such demand will have no effect ; similarly release of
a debt by the creditor, subject to a sccret arrange-
ment that it was to have no effect, is inoperative.

As rvegards informations, a secret arrangement of
the kind under consideration makes them wvoid of
effect, becanse the object of the law is to discover
the truth by their means and its attainment is
negatived by such arrangement. Hence an admission
made in jest by a person to the effect that he has
divorced his wife, or manumitted his slave, is
noperative, just as if it was obtained by coercion.

With rogard to matters of [aith, the utterance
of words denoting un-belief without intending to
mean anything makes the speaker guilty of unbelief.
This is because jesting in guch matters tends to lower
the prestige of Isldm, which is in itself an act of un-
belief, and not becsuse the words themselves are
given any effect. If an infidel utters the formula
constituting the Isldmic faith, though without infend-
ing that it shounld have any effect, he will nevertheless
ke held to have cmbraced Isladm becausc as soon as
such o formmula is uttered the legal effect follows: the

reason being that the law always favours the Isldmic
4 religiont

Coercion  The effect of duress or coercion on the legal effect of a

man’s act done under such influence has three aspects:

(1) how fur the act iz valid or effective: (2) how

far the doer is rcsponsible to a third person who may

be injuricusly affected by the act; (3) what is the

responsibility of the coercer towards the doer of the

act and towards any third person who may be affected

thereby. The last aspect of the question sppertains

1 Taudih’, pp. 454-5,
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mainly, if not solely, to the law of torts or wrongs,
while the second aspect of the question is capable of
_being regarded from two-fold standpoints, as a tort
from the point of view of the third person affected by
the act, and from the point of view of the doer as to
how far the effect of coercion on his will affects the
normal consequences of his act, 'The first aspeet of
the question relates solely to the effect of coercion, on
the legal capacity of the coerced so far as the opera-
tion of the act done under voercion is concerned.
Coercion or duress having regard to .tho intensity
of its effect on the freedomn of action of the person
subjected to it is of two Linds, If it consists of
# threat to destroy a man’s life or limb i§ is, to
franslate the language of Arab writers, called con-

straining (maljfun s ql.), and if it is exercised by im-
prisoning, confining or Leating o man, it is regarded
as non-constraining (ghairu maljlin = ode ) Both

forms of eoercion deprive aman’s act of the element
of consent while only the extreme form of it also viti-
ates his intenticn or freedom of choice. If a man
iz not in danger of losing his life or limb, he should
not choose to break the law but rather put up with
the consequences of conforming to it. At the same
time & person acting under such compulsion cannat be
sapid to consent to or he satisfied that he should do
the act to which he is compelled.

Coercion does not destroy the legal fitness of the
person who is subjected to it, and the commands of the
law are held to be addressed to such w person inus-
much ns some nets done under such influence are
spiritually regarded as obligatory, somc as forbidden
and others as indiffercnt. For instance, it becomes
obligatory on a man to drink intoxicating liquor, if
he is otherwise threatened with death and it is
forbidden to a Muslim to kill another Muslim under
the same circumstances, and a person breaking the
{ast under coercion does not incur any spiritual
liability.

According to the Hanaffs, as already mentioned,
coercion does not negative choice or intention of the

30
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person subjected to it, because in fact he chooses
bhetween the two alternatives, not doing the act he is
asked to do, and suffering the threatened pain or
doing what he is asked to do and thus escaping fhe
threatened suffering. Coercion, nevertheless, vitiates
such intention and negatives consent.

‘The resnlt is that all scts of the nature of utterance
(qaul}, which require consent for their validity, for
instance, a sale, gift and lease, admission, release and
the hke, would, if entered into under coercion of the
extreme or mild forin, be vitiated but wonld become
valid if ratified afterwards.! But acts of utterance
which are irrevocable, such as divorce and mannmigsion,
even if effected under coercion of the extreme form
are valid and operative. It is argued insupport of this
position that a similar act done in jest, which nega-
tives both intention and consent with reference to the
legal result of the act 1s valid, while coercion though
it negatives consent, both with reference to the cause,
narnely, the uttering of the formula and the legal result,
does mot negative intention or choice with refer-
ence bo the canse. An act of divorce or manumission,
even if an opiion to revoke be attached to it, becomes
immediately opcrative and binding, the option having
no effect, althongh in such a case intention to prodnce
the legal result is altogether wanting.

But, ohserves the author of “Pandth’, when a man
pronounces divorce or manumission in jest, he chooses
or intends, and also consents to the caunse, namely,
the utterance of the formula, while a man acting
under coercion does not at all consent to such cause,
nnd though he may be said to choose or intend
it, his cheice or intention not being the result of free
volition is of a witisted character.” This would show
that Sadrn’sh-Shari‘at does not favour the extension
of the tradition already cited to cases of coercion, but
wonld confine them to hazl or jest,

If cocreion 1s exercised in the matter of divoree with
the object of acquiring property, the divorce wiil take

1+ Talwih, p. 795.
2 Tandih’, p. 474,
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place but the person so coerced will not be liable for
the property. For instance, a wnan coerces his adult
wife to accept the power of divorcing herself, on
condition that she would pay him one thousand rupeces
as consideration for conferring on her such authority ;
in such a case the divorce will tuke place at once, for
tho acceptance of suich power ipso fucto dissolves the
marriage without the nccessity of a further act in the
exercise of the power. DBut bhis wife will not be bound
to pay the thousand rupees, because a disposition of
property has no effect unless the owner consents to it.
I'his case stands on the saime footing as when a power
to dissolve marriage is couferred on a minor wile in
lien of consideration; lhere also a valid divorce will be
effected but the considoration cannot be enforced
agoinst her.

As regards acts of conduct done under coercion,
the question that is to be considered is, whether the
act is such that the doing of it may be imputed to the
coercer. If so, the volition of the doer disappears and
the act is imputed to the coercer. Kor instance if a
man acting under coercion destroys the life or property
of another the legul consequence will not be fastened to
his act. Dut the Hanalls add one qualification: sup-
pose in imputing the act to the coorcer there would
be a change in the character of the subject-matter
thon the result will be confined to the doer; for
instance, A is cowmpelled by B to sell and deliver
the property sold to C, the delivery of the property will
not be imputed to B for the effect of his act is not
the delivery of the property sold but of property wrong-
fully acquired, because the sale being effected under
coercion is bad, as already mentioned. ‘I'he result
would be that the sale, would be sei aside, and B
would not be liable for damages for no loss has actually
been caused fo the owner of the property. If the act
be such that it cannot be imputed to the cocrcer, then
the logal result will be imputed to the deer of it, for
example, an act of fornication. .

The principal question to be considered, according
to the Bhdfi‘fs as regards the ctfect of duress on the
legal operation of a man’s act, is whether cocrcion

i
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was exercised for a just cause or not. For instance,
if a non-Muslim subject of a hostile State adopts the
Isldmic faith under coercion, such conversion will be
regarded as valid. But conversion of a non-Muslim
subject of a Muslim State brought about by duress will
not be valid as the application of force for such a
purpose is not justifiable for the Prophet of God has
said ‘leave them and their religion alone’. The order
of a judge compelling an insolvent debtor to scll his
property in order to pay his creditors is an instance
of coercion for a just cause.

If cocreion be not for a just canse then ibs effect
varies according as the nct to which it relates is of a
character that the law would exonerate & person doing
it under eoercion or it would not. If the former, the
action of the coerced will have vo legal offect, because
he did not intend it, and it follows from his right to
the safety of his person that he canpob be made to
suffer by reason of an act to which he did not consent,
In such a case the law according lo the Shififs makes
nu difference whether the act belongs to the class of
utterances or conduct.) And if the act be such that it
can bhe imputed to the coercer, such as when o man
compels ancther te destroy the property of a thied
person the legal consequences will not be fastcned on
the doer. On the other hand, it the act done under
durcss canpot be imputed to the coercer, such as
admissions, dispositions and contracts, the set will
have no legal ellect whatever. On this ground, ac-
cording to the Shafils, if a husband under coercion
divorces his wifc or a master manumits his slave,
or a person admits that he has conmuuitted theft, then
no effect will be given to such divorce manumission
or admission. Such acts cannot be attributed in law
to a person other than the agent, because, divorce can
only he effectively pronounced by the husband, and
tho master of a slave alone can declare him free, and
a person makes himself liable for an offence by ad-
mitting that he committed it, if he makes the admis-
gion in his own words.

1¢ Talwih*, p. TOL.
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If the act to which a man is coerced be such that
the law will not exonerate the person doing it, he
will be held liable even if he acted under coercion.
For instance, o man killing another or committing
whoredom under compulsion subjeets himself to the
penalties of law.

If coercion be for a just cause the act done under
such coercion will be wvalid 1m law. TFor instance,
a compulsory sale of a debtor's property for discharging
his debts will be valid, And according to Shafi'is
no distinction is to be drawn betwcer coercion by
threat to kill and cocrcion by iniprisonment,

The writers on Ugal do not discuss frand under the
beading of circumstances affecting legal ecapacity; but
apparently their list of such circumstanees is more
or less illustrative and does mot purport to be com-
plete. Tfraud, as 1 have pointed out, affects a man’s Frand
judgement buf not his intention or consent. It follows,
theveiore, that acts which are not capable of being
undone, such as divorce and manumission would be
valid and operative, even if cffected under frand. But
transactions of the nature of Mu'dmilit such as a sale,
a lease and the like would, if vitiated by lraud, be
always voidable at the instance of the party defrauded,
il he has sulfered thereby loss of property.!

In Muhammadan jueisprudence the etleet of ignor- Ignorance of
ance of law on a person’s act is thus dealt with. Thelaw
exposition of law is regarded, as a juristic act entitling
the expounder, if he has done his best, to spiritual
reward and the decree ol a judge Js a juristic act in 2
secular sense. The ignerance of a judge or w jurist
who expounds the law confrary to a text of the
Quitdn, or a well-known fradition or contrary to con-
sensus of opinion will not be excused. In other words
rutes of law if opposed to such authorvities have no
force, so that a decree of a judge based theveon, will not
be operative The following cases are cited in ‘ Taudih
as itlustrating the above principle though, as regards
each of them as pointed out by Taftdzdni, it is more

1o Al-Majalldh’, p. 52,
1 Taudih ’, p. 445,
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than dorbiful if the disapproved opinion ig opposed
to n clear text. A decree in favour of the plaintiff,
based on the festimony of one witness and the oath
of the plaintiff himself, would be bad as being opposed
to a text of the Qur'dn which requires the testimony
of two witnesses to support n claim. A man is found
dead with marks of viclence on his persen and his
heirs charge a certaln wan with his murder. I fol-
lowing the opinion of Bhifi'l, the Quidf orders the
accnsed to pay blood-mioney merely on the deccased’s
heirs taking the oath fifiy times that the accused had
killed the deceased, such a decree would be inopera-
tive a4 being contrary to the well-known tradition
i which the Prophet lays down that the burden of
proof is on the eclaimant, and that the person deny-
ing the e¢laim should be given the oath,

Ignorance of law in » question which is not covered by
an cxpress text or consensus of opinion will be excused ;
in other words, the Q4di is enlitled $o follow his own
opinion in such nistters, so that his decrce will be
binding, even if opposed to the ocurrent juristic
opinion. The reason as already indicated is that the
law on a point not expressly dealt with by a text or
concurrent decision of the learned is regarded as un-
certain, so that it cannot be said with respect to any
particular view of it that it must be correct and that
any other view must be wrong. This is the case with
all Jaws based on analogy.

The effect of uncertainty or doubt as to tho correct
law is also apparent in questions relating to the inflie-
tion of certain sentences, For instance, if one of the
two heirs of a murdered person pardons the offender
but the other does not and claims retaliation thinking,
us is the opinion of seme jurists, that he is entitled to
it in spite of pardon by the other heir, the Court will
not order retaliation because difference of opinion among
jurists entails doubt as to the correct Jaw on the
point, and in cases of doubt the suntence of retaliation
is not passed. Even when the law is not really open
to doubt but there are sufficient grounds in a particular
case for an individual to hold an erroneous view with
respect to it, such law is not applicable to him, as if
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will not be considered to be free from doubt, and he
will not, therefore, incur the full penalty for its viola-
tion. For instance, if an infidel belonging fo a non-
Mauslim $State after embracing Isldm happens to come
to a Musliin country and there drinks intoxicating
liguor not knowing that it ig forbidden by the religion
of his adoption, he will not incur the punishment as-
signed to it. T3ut, on the other hand, if such a person
committed whoredom under similar circumstances, he
will not be exempted from punishrent, for whore-
dom is prohibited by all religions, and hence it is
not & matter in which any doubt can be reasonably
entertained.

Except as stated above ignorance of the law is not Ignorance
held to be an excuse, for it is the duty of every of facts
Muslim to make himself acquainted with it. It is other-
wise in the case of ignorance of facts. For instance, a
Muslimm girl, who is given In marriage by her guardian
other than her father or grandfather, has a right on
attaining majority to repudiate such marriage. She hag
also a similar option according to some jurists, if she has
been married by her father or grandfather to a person
not her equal or for grossly inadequate dower. If in
such cases the minor wife, not being aware of the
fact of her marriage, did not repudiate it on attaining
puberty, she may do so when she comes to know of it.
But if she knew of the fact of such marriage when she
reached majority bu$ says that she wae not awarc of
her right under the law, the Court will not listen to
her plea. But if a slave wife, who on being manu-
mitted has the option to repudiate her marriage with
her slave husband, was not aware at the time of her
manumission that the law gave her such option her
case would be treated as an exception and a further
opportunity would be given to her when she becomes
aware of her rights, becesuse her duty being to serve
others she has not had the opportunity of making her-
gelf acquainted with the law, The following cases
afford further illustration of the rule that ignorance of
a fact i1s & good excuse in law. A pre-emptor’s right,
for instance, will not be lost, if he failed to make
g demand throngh ignorance of the fact that his
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co-owner or neighbour had sold the property subject
to pre-emption. Similarly if an agent's anthority is
withdrawn, but the agent not being aware ol the
fact continues to net on behalf of his principal, the
latter wilt be bound by snch acts, -~

As law 18 addressed to human intelligence the
absence of or the immature ov defective condition of
the power of understanding in a porson alfects his
general legal capacity. Human beings do. not mature
their understanding until a certain point in their lives,
which varies in individual cascs. Even in the same
individual, the power of the mind varies under
different conditions. But as law requires something
cortain and uniform to proceed upon, it fixes upon
a particular period in human life as the dividing hne
hetween immaturity and maturity of understanding.
A person nntil he has reached that age is said to e
a minor (saghir ko) and after he has attained it ts
regarded as major. DBut a minor may yet, in fact, be
possessed of understanding and the Muhammadan law
does not altogether ignore that fact. An infant is
not only of immature understanding but also of imper-
fect physical development and of delective volition,
Tt also happens that a person though past the years
of diseretion may yet be of markedly defective under-
standing, A person of this kind is called ar idiot
{mati s,;t,o). A foolish and reckless person (safih
apiw) 18 also regarded as of defective logal capacity
though in a lessor degrce. Sometimnes a grown-up
person may entircly lose his power of understanding
and volition by reason of disease; such a porson
is called insape or a lunatic (manin _,ise). A per-
son who is seized with death-illness 1s also regarded
ag of defoctive legal capacily, because in the majority
of cases his mental and physieal faculties arc seri-
ously affected. Death causes a total extinction of &
ruan's faculties,

A living child in the womb of its mother is & person
in the contemplation of law and is, therefore, pos-
sessed of inherent legal capacity, which, however, is
regarded as defective inasmuch as an embryo’s life is
not independent of its mother’s. Because of such
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inherent capacity the law recognizes its lineage, and
it is held to be capable of acquiring rights, such as
to inheritance, o legacy and the like! A child in the
womb cannot, however, be fastened with liabilities.?
For instance, if its guardian on its behalf buys some-
thing, it cannot be held liable for the price, that
is, it cannot be realized from the property belonging
to the embryo.

On being born a child acquires capacity to discharge
obligations though of a defective character, the law
requiring him to discharge only such .obligations as
are possible for him to discharge. And, generally
speaking, only such wcts and transactions of a minor
will be uphceld as arve of benefit to him and what-
ever is injurious to bhis interests will be disallowed.
As regards his liability for his acts of conduct an
infant is subject to such liabilities for infringing private
rights as can be satisfied by substitution of property,
that is, by compensation. The reason is that an ob-
ligation of this kind may be discharged out of the
infant’s property by the guardlan acting as his agent.
He is, therefore, ligble to make good out of his pro-
perty whatever loss he causes to others by his torticus
acts, the principle of such liability being the loss to
the owner of the property and not the moral culpa-
bility of the person causing the loss. He is also
subject to such obligations of a benevolent nsture
(sildt #o) towards his kindred and wife as are imposed
by the law by way of tax or in exchange for benefits
received. For instance, an infant is liable for the
maintenance of his kindred within certain degrees of
relationship, such as his poor parents and of his wife,
An infant even if possessed of understanding is, how-
ever, under mno obligation with respect to what is
regarded in law ss a benevolent act having a sem-
blance of penalty, such as the payment of blood-money
(diyat), which is realizable from the members of the
fribe of the person who has killed a member of
another tribe. Ho is &lso not liable to penalties which

1 :Talwik’, p. 780.
%+ Tandil *, p. 421,
8i
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are in the nature of private rights like retaliation, nor
can he be deprived of his right of inheritance from a
person whose death he has caused,

As regards the rights of God, he is not bound to
perform acts of worship, whether they be such as are
to be perforined pervsonally, for instance, the saying
of prayers, fasting and pilgrimage, or such as can
be  discharged by moeans of property, such as the
payment of poor-vates. Ho is exempted from  dovo-
tiona! acts of the former olass, because of This
physical inability and from those of the latter cate-
gory, because being an act of worship the obligation
in rospect of them 18 porsonal. An infant iz also
cxempted from all punishments which are public
rights such as hadd. As regards nacts of worship
which have the semblance of n tax, such as payment
of the appointed alms at the conelusion of Kamadin
there is a difference of opinion, Muhammad holds that
he is not liable while Ab% Hanila and Abf Yisuof
think otherwise, Suoech payments, however, which are
imposed purely as a tax, though Incidentally they
may bear resemblance to an act of worship, or to
penalty such as tithe and land tex, are payable by an
infant.

The competence of an infant possessed of under-
gtanding to perform juristic acis and to enter into
legal transactions is defective Dbecnuse his under-
standing is immature. He is entitled to do any
acts which arc cntirely beneficial to him, such as
acceptance of a gift and the like, even though his
guzrdian docs not accord permission. Similarly, if
his services are hired hy another, he has a right io
recover his wages, though the employer will not be held
responsible, if in the course of such employment, he
meets with an accident. He may also appoint an
agent for his business without the permission of his
guardian but without binding himself. This s allowed
because it is necessary for him to acquire experience
in trade. But an infant with or without permission
of his guardian cannot do any act which is absolutely
injurions to his infercsts, such as divoreing his wile,
or making a gift or wéqf of his property, or lending
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his money.! Similarly a bequest of an infant is void,
because it is laid down that it is better for a man
that he should leave his heirs rich rather than they
should bog of people.

" As regards transactions which may be profitable or
may result in loss, such a8 sale, purchase and the
like, the law draws a distinction belween an infant
possessed of discrimination and one that is not. If the
foriner he may onter into them wigh the consent of
his guardian and they will be valid, as if they werc
aets of the guardian, done on his behalf.

Liven il such a trapsaction involves gross and
svident loss, it will be held valid in the opinion of
Abu ITanifs but not according to his disciples Abn
Ydsuf and Muhammad., A sale by a minor possessed
of understanding to his own guardian, if it involves gross
or evident loss is void according to one version and valid
according to another version. The former seems to
be the more correct view.”

A disposition or 2 contract by an infant not possess-
ed of discrimination is wltogether void. The test as to
whether an infant possesses discrinination is whether
he understands the meaning of sale and purchase and
of profit and loss” A wminor cannot marry without the
“intervention of w guardian. But according to the
Shifiis 2 minor thayyiba can marry withont such in.
tervention,

The status of an infaunt so far as his veligion is Statusofan
concerned follows that of his parents. He, therefore, infant follows
loses the protection of the Muslim State if his parents L}:;z;éshm
apostatize and leave its jurisdiction. If one ol the
parents be or remains a Muslim the infant will have
the status of a Muslim,

According to the accepted IHanafi view, however, Bifect of
the law recognizes the acts of an infant of discrction ;zni‘;’l"fﬁ:”:oof
relating to_fa.it-h.. Thus if. & non-‘Muslm} infant em- ot

braces the Isldmic fuith his 1nwrriage with the non- marrisge

Muslim wile will be dissolved, and he also loses his

1 This is because the taking of interest is prohibited by the Muham-
madue law. '

2 Taudih’, p. 125,

3¢Al-Majalldh’, p. 152.
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right to inherit from his non-Muslim relatives. The
reason is that the good which the sacred laws have
in view with respect to an act of faith is spiritual
benefit, and the losses in guestion are of a collateral
and indirect nature. Furthermore, they should not be
regarded as consequences of the man’s faith, but of
the unbelicf of his wife in one case, and of his

Apostacy of a relatives in the other. In the same way if a minor

Muslim minor apostatizes the law will take cognizance of his
apostacy, which is an act cf choice indicating exercise
of judgement. Spiritual conscquences of such an act
must necessarvily follow, and in their wake its legal
results as well, e¢ven though they inay be of the
nature of penalties and disabilities. But an infant
gpostate is not lisble to the sentence of death, be-
cause such a scntence iz inflicted not because of
mere apostacy, but because of the possibility of an
apostate waging war agaipst the Muslim State as is
shown by the fact that a female apostate ig not
sentenced to  death. A Muslim  infant who has
apostatized will not be sentenced to death, even if he
persists in his apostacy after attaining majority, because
there is a difference of opinion among the learned
on the question whether an infant's faith in Islén is
recognized by the law, and whether he can at all be*
guilty of apostacy, the rule being that whenever a
doubt intervenes capital punishment is not enforced.

If a non-Muslimn infant’s wifc embraces Isldm, the
Qddi, on his attaining majority, will offer him the
option of adopting the faith and if he refuses, his wife
will be separated from him, because it would be a hard-
ship to a muslim woman to live as the wife of an infidel.

The test of majority is the attainment of puberty,
the minimum age for which in a male is twclve years
and in o female nine years and the maximum in the
case of both is fifteen years?

Tunalics The legal capacity of an ipsane person except as
to acts done in lucid intervals is affceted in the same
way as that of an infant without discritnination. But
in case a non-Muslim lunatic’s wife embraces Isldm,

1 < Al-Majallgh’, p, 157.
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his guardian or committee will be offered the option
of adopting that faith and if he does not, the lunatic’s
wife will be separated from him. This is according
to juristic preference, but according to analogy the
(Qadi should waif until her husband recovers and then
agsk him to embrace Islém ; and then il he refuses a
decree will he passed dissolving the marriage. The
rule of analogy is rejected, because there is no knowing
when, if ever, the lunatic will recover, while in the
case of an infant, he is sure to attain majority and
his Muslitn wife will not have to livé with him in-
definitely. If a lunatic’s parents leave hin within the
jurisdietion of a Muslim Btate, he will be treated as
a Muslim,

The legal capacity of an idiot stands on the same Idiots
basis as that of an infant possessed of discrimination.
An idiot is a person who is confused in his speech and
gpeaks sometimes like a sensible man and sometimes
like a lunatic. But if a non-Muslim idiot's wife
embraces Islam her case will be treated on the same
principle as that of a lunatic and not of an infant.

A person though not an idiot may be so foolish by Persons of weak
reason of weakness of intellect that his actions gener- Mind
ally are not in accord with what reason or comnon
sense would dictate, so that he wastes his property
by extravagance, and from incapacity to take care of
it. I3ut as understanding is not absent in his case,
as in the casc of a lunatic, the law does not deny
him legal capacity, and he is subject to all the
injunctions of the law, The jurists are, however, all
agrecd on the authority of a text of the Qur'dn thut,
if » person on reaching the age of majority is
found to be of weak intellect, his property should
not be tade over to him until he has developed
sufficient judgement and discretion and this will
be presumed at the age of twenty-ive, Kurther a
person of weak intellect even after that age is to be
placed under inhibition by order of the Court, as far
28 the making of contracts and dispositions is con-
cerned, in order as much to protect his own interests
as those of the public. Abd Hanifa, however, says
that such interdiction is lawful but not obligatory.
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According to the accepted opinion an order of the Q4di
is mnecessary, restraining alienations and disposilions
by such a porson, though Muhammad thinks otherwise
holding that his acts are inoperative by reason of the
mere fact that his intellect is weak,

If a person be insolvent (uullis _.lic), that is, 1if
his debts be equal to his assets or wore, or if he
attempts to place his property beyond the reach of
his creditors by transactions apparently of the nature
of u sale or the like, but subject to some secret
arrangement for his own benefit, the Qddi will pass
an interdietion or prohibitory order restraining all
alienations by him, and dircel the sale of his pro-
perty for the benefit of his creditors. 'The ovder will
only be made at the request of a creditor.!

The law also recognizes inhibition of a lirnited cha-

professional racter by which unskilled persons may be prohibited

men

Slaves

from pursuing certain ococupations - because of the
danger to the public. Thus an unqualificd doctor may
be prevented from practising medicine®

Blavery 1s u defect in legal capacity crcated by the
law., In its inception it was a penalty for unbelief
or non-acknowledgement of the authority of the Law-
giver, and, therefore, the creation of the condition of
sluvery iz said to be a public right. Turther, when &
man denics the aunthority of the One perfect Creator
by rclusing to take notice of the proofs that exist in
that connexion, he reduces himself to the level of a
lower animal, and the law therefore, allows him lo be
in a limited sense, the property of his lellow creatures
as o mark of degradation. That is the reason why
a Muslitn frec-man cannot be turned into a slave.
Though the creation of the siatus of slavery is a public
right, once it has been brought about, it becomes trans-
muted into a private right in the nature of property.
Hence though a Muslim cannot be made a slave, yet
if an infidel slave becomes Muslitn, he still remains
a slave, {or otherwise the proprietary rights of the
master would be affected.

1 ¢« Taudih ', pp. 467-8; ¢ Al-Majalldh’, pp. 158-9,
2 ¢ Al-Majalléh ', p. 154,
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Slavery being in the nature of punishment, it cannot
be partial, that is to say, a person cannot be partly
a slave and partly freeman. Henece if a person whose
parentage is unknown makes an admission that, one-
half of him is the property of another person, he will
be regarded as a slave in all matters of law, such as
competency to be a witness. Similarly il & man
emancipates a slave in part, the latter will become
absolutely [ree. This Is according to the opinion of
Abt Yasuf and Mubammad while Abd Hanifa holds
that a slave may he emancipated only in  part.

But, according to all, & slave ean be the property of
more than one man.

Though the creation of the status of slavery i & Manuminrsion
public right, yet a slave heing substantially in the
nature of property, the master is allowed to abandon
his right by manumitting him, though the right of
the community is therchy indirectly affected.  This is in
accordance with a well-established principle that the
Inw allows many things incidentally which it would
not sanction directly. The law always encourages
emancipation as thereby & man i3 restored to his
original condition.

Ag slavery connotes disability and degradation mak- A glave cannot
ing a slave the property of his master the former is own property
not competent to own property. Hence a Mnslim
slave is not bhound to perform pilgrinage, because it
is obligatory only on those who own property of 2
certain value. But a slave 1s competent (o acqumire
properiy, if he has his master’s permission to carry
on trade or other business, but sny property so ac-
quired will belong to the master,

Slavery, however, does not negative capacity for any He may marry
other primary rights except right to property and and divorce
therefore a slave has a right to marry and to divoree.

If, however, a slive marries without the consent of
his master, the wife will not be entitled to rceover
her dues from him by enforcing his sale, as it would
prejudice the master’s rights. But it would be other-
wise if the master consented to the marringe. A slave’s
right in matters of marringe and divorce is one-half
of that of a free man, What is meant is that & male
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slave is restricted to two wives instead of four, and a
slave wife will be irrevocably divorced on pronounce-
ment of two talaks instead of three, one and a half
being incrensed to iwo in order to avoid a {raction.
On the same ground a slave wife’s period of probation
or ‘iddat consists of two courses. A female slave’s
capacity for marriage is ulso restricted, that is to say,
she cannot marry a man who has already a free wife,
though a free man to whom a female slave is mar-
ried can afterwards be married to a free woman.

A slave according to the Hanaffs hes a full right
to the protection of his person and life, just like a
frae man, becnuse such a right is based either on the
faith of Tslam, or on the fact of a person whether
o Muslim or non-Muslim residing within a Muslim
State, Therefore 8 person who kills or causes hurt to
a slave makes himself linble to retaliation. Similarly
& slave who admifts having committed an offence of
murder, or hurt, or theft incurs the punishment of
retaliation or hadd, because the right to the protection
of his life and limh being his own, he i8 competent
to abandon i#. DBut as 2 slave has a lower status
than a free man the gravity of an offence committed
by him is also regarded as less than that of a similar
offence committed by the latter. Hence in cases
where the punishment is capable of division, such as
the number of stripes for the offences of whoredom,
and the like, a slave’'s sentence 1s half of that of a
[ree man,

For the same reason, that is a slave not being pos-
sessed of the full dignity of & man, he is not eompetent
$o hold offices involving power or privilege such as that
of a guardian, Mutwalli or QAadi. Nor is he eligible
as a witness, for the right to give evidence means a
faculty for fixing others with liability which cannot
be associated with the degraded status of slavery.

Bince the application of law in the Muhammadan
gystem is based on Isldm a non-Muslim’s legal capacity
is regarded as defective, or in the language of jurists
the application of law in his case is affected by
ignorance. What then is the Isldmic faith within the
meaning of law? In Arabic it is technically expressed



PERSONS OF DEFECTIVE CAPACITY. 249

in one word Imén which consists, as I have already
said, in acknowledging the authority of One God the
Lawgiver, and the truth of Mnhammad’'s mission as
His Prophet. A person whose faith is defective in
either respeet iz not a Muslim.

Non-Muslims are grouped into four classes: (1}
Atheists {dahriatun &,m0), that is those who deny the
existence of & COreator. (2) Thanawiyatun (&,0) or
Magians {smpaee)s those who deny the TUnity of
the Godhead and believe in two gods.. (3) Philoso-
phers (laldsifata Sc,'z.ujl,'), namely, those who believe in
one God, the Creator, but do not believe In the
truth of the Prophet’s mission. (4) Idol worship-
pers {wathniyatun i,i,) meaning those who deny
the existence of a Creator, as well ns the truth ol the
Prophet’s mission.  According to some jurists, however,
idol worshippers cannot be said to deny the existence
of God; they arc in fact men who belisve in more
than one God, and should be placed in the same
category as Magians. (5) Those who believe in the
existence of one God, the Creator of the Universe, and
in the truth of Muhammad’s mission but do not
believe that the religion he preached was binding on
all, such are some of the followers of Christ (I'sawistun
'i.-!)“éﬂ)'

The Muslims themselves are divided info numerous Muslims
gsects. Though all of them believe in the Unity of divided info
the Godhead and in the Prophet’s mission, they differ seots
from each other on certain doctrinal points. "'aking
the Sunnis, with whose jurisprudence we are concerned,
as the orthodox sect, the rest are move or less hereties
from their point of view. It isnot necessary to discuss
in detail the question, in what does heresy consist,
Genorally speaking heresy lends itself to a broad
division into what may be called speculative heresy
and political heresy. To the former class belongs
the heresy of the followers of Mu‘tazilite theology Mutasilis
and divinity, and in the early days of Isldm the Khdrijis Kharijis
were the most important sect of polifical heretics

14 Durra'[-Alukhtdr ', veol. i, p. 312
a2
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The defection of the Shi‘ahs was also political in its
origin.

The Buunnis classify heresies into different grades,
according as they recede further and further from
their own doctrines. Sowme, they say, approach or
alinost amount to unbelief, such as the doctrines of
the Mu'tazilis regarding the divine attributes and on
the question of frece-will and predestination which
differ essentially from their own doctrines. Some writers
on Muhammadan theology have shown themselves prone
to charge other Muslims with unbelief on grounds which,
according to the highest authorities, do not involve
any vital principle. The author of ‘ Raddu’l-Muhtdr’
quotes a passage from An-Nahar whore 1t is stated
that some jurists do not impute unbelief to any hereties
whatever, and therc are some people who charge each
other with unbelief, but the corrcet laow is that when
heretical doctrines are opposed Lo clear and indisput-
able texts they would amount to unbelief but not
otherwise. Ibn ‘Abidin then observes that many
writers on religions matters, who do not possess the
rank ol mujtahids have been profuse with charges of
unbelief, but not so the mujtahids. He next quotes
a dictum of Ibn MA4lik, the commentalor of ‘ Al-majmé’
to the effect that the testimony of hevetics, such as
the Rafidis (an cxtreme sect of Shi‘ahs who repudiate
the Caliphate of Abd Bakr, ‘Umar and ‘Uthmdén), or
the Khdrijis would be accepted which would not have
been the case if they were treated as unbelievers.
It is also pointed ocut that in the writings of mujtahids
the testimony of heretics gencrally is admissible except
that of Kitdhis., The same writer then expresses his
surprise that the author of * Bahru'r-R4'iq * should have
made it 50 easy for charges of unbelief fo be preferred
against & Muslim, as would appear from the long list
which he has drawn up of matters by reason of which
a Muhammadan would become pguilty of unbelief. The
author of ¢ Bahru'r-Rd'iq’, however, states that he him-
self would not charge a Muhammadan with unbeliel
for using words of the nature mentioned in the books
of fatdwd.!

1 ¢ Baddu'-Muhtdr’, vel, iii, pp. 319-20.
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At the present day the Muhammadan world is
divided into Sunnis and Shi‘ahs. The latter’s sepa-
ration from the main bedy is chiefly founded on the
quostion wheiher Abt Bakr's clection as the first
Caliph, or religious head of the Muslim community,
was lawful or not, and whether the Caliphate should
not have becn confined to the descendantis of the
Prophet. This question, which for many centuries
past could have had only a theorctical importance
led the Shiahs to develope a separate science of law
of their own, so that thc opinion of Sunni jurists on
any legal question has no authority among them
and vice versa. In  jurisprudence the two scheols
differ mainiy on the docirvine of Ijmé‘, or consensus of
opinion, as a source of laws, for it is on this principle
that the Sunnis base the justification of Abd Baky's
election to the Caliphate. Some Shi‘abh jurists, how-
ever, recognize Ijmd‘ but would confine it to the
descendants of the Prophet. The Sunnis themselves are
divided info four Schools—Hanaff, Shéfid, M&liki and
Tlanbali, but the differences among them are treated
as mere mabbers of opinion especially so far as the
administration of law is concerned.

The application of Muhammadan law to non-Muslims what laws and
is entirely territorial, that is to say, it applies only fo customs of
such of them as live within the jurisdiction of a noR-Muslims
Muslim State. Let us see what are the principles will be uphold
determining the extent of such application which, as
I have already stated, is affected by their ignovance,

Ignorance of a dhinuni or a non-Muslim subject of o
Muslim State in matters which do not admit of differ-
ence of opinion, such as the Unity of the Godhead and
truth of the mission of the Prophet will not be excused,
that is to say, the law will not lend its active support
to the doctrines of unbelief touching the cssentials
of faith. Dut as to such doetrines of his in which
difference of opinion is admissible, the law according
to Shafi‘i will recognize their validity so far that it will
not offer any active objection to them. This prin-
ciple of toleration is based upon a precept of the
Prophet in which he says ‘leave alone the non-Mus-
lims and whatever they believe in’!  Abit Hanifa holds
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that, so far as the legal effect of such doctrines is con-
cerned, it will not be affected by the rules of Muham-
nmadun law. For instance, the drinking of intoxieating
liquor is a matter in which difference of opinion is
possible in diffevent religions, and according to Shafi'f the
Mubammadan law will merely abstain from interfer-
ing with & non-Muslim drinking alcohol, so far that it
will not enforce against him the scntence of hadd.
In Abd Hanifa’s opinion, however, the luw will also
uphold the sale of wine by a non-Muslim, and will hold
a person who destroys it lisble in damages.  Similarly,
according to him the law will not interfere with a
Magian subject of a Muslim State marrying a person
within the prohibited degrees of relationship as ree-
koned in Islam, and the Court will, if asked by the
wite, pass a decree against him for her maintenance.
Se also, should the Magian who contracted such a
marriage afterwards embrace Islim his previous con-
duct would not be considered a justification for any
one to impute unchastity to him, provided he has since
separated from his wife. Abd Yusuf and Muhammad
agree generally with Abd Hanife as to the principlo
applicable to these questions, but they de not think that
the law should order maintenance for a Magian's wife
within the prohibited degrees of relationship, because
that would amount to lending active support to a
practice which hag never been lawful except in the
days of Adam when it was recognized becwuse of abso-
lute necessity. Abd Hanilfa's position is justified on
the ground that, if the law failed to order maintenance
in such a case, the result might be loss of life.

So far as the laws or wssges of non-Muslims agrce
with the Muhammadan law there is, of course, no
difficulty in enforcing them. It is also to be noted
that the Muhammadan $State will only take note
of such laws and customs of its non-Muslim sub-
jects as have found genecral acceptance among them
and not the opinions of & few isolated individuals.
Tor instance, if mome infidels hold that theft or
murder is lawful, the Isldmic law will not uphold such
doctrines. Apparently the writers on Isldmic juris-
prudence did not consider the possibility of any com-
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munity sanctioning such offences against society; or
if they did they would perhaps hold that such crimes,
though prevalent and even sanctioned by a community
of men, could not really have the approval of their
religion. HExcept, therefore, when there iz a recal
conllict of laws in fthe sense above indicated, the
Muhammadanr law relating to punishments and to
fransactions between men and men applies fo the
non-Muslim subjects of a Mushim State. As to those
injunctions of the Muhanunadan code which hmpose
an obligation to believe in the truth .of Isldm, they
gre addressed to the non-Muslims in the sense that,
if they do not accept the faith, they will be punished
in the next world.

Apostacy or change of faith from Isldm to infidelity Apostates
places the apostate outside the protection of law.
The law, however, by way of indulgence gives the
apostate a certain loous pocnifentice. Ifor instance, he
will be first asked to conform to the Faith and, if he
entertains any doubt, efforts must be made to remove
it by argument. He will be given an option of three
days to re-embrace the IFaith, before the sentence is
passed on him. DBut since by the very act of apostacy
a man loses the protection of law, if even before the
chance of re-embracing the Faith has been given to
him, u Muslim kills an apostate, it will be considered
a8 an improper act, but he would incur no penalty of
the law. So long as the scnfence has not been passed
on an apostate, he will be allowed, according to the
two disciples, to retain possession of his property but
according to Abh Hanifa, it passes to his heirs at the
instant of apostacy.

Since herctics believe in the uniby of the Godhead Heretica
and fthe mission of the Prophet, the Muhammadan
law applies to them, or in other words, their legal
capacity is in no way affected, But the enforcement
of laws against them necessarily depends upon the
power of the Tidm to enforce them, that is to say,
it is determined by his $erritorial jurisdiction. Ior
instance, if a sect of Muhammadans like the Khdrijis
of the olden days refuse to recognize the authority
of the Imém and set up a government of their own
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protected by forts and troops, the orthodox laws cannot
be enforced against thewn, though the Imdm may law-
fully wage war against them in order to reduce them
to submission, if they hegin hostilities as held by
gome, and cven if thoy do not as held by the others.
If, thercfore, a herctic lives within the jurisdiction of
the Iindm all the orthodox laws will apply to him,
although he may hold a different view. Taw does
not excuse horesy that is to say, will not recognize
heretical doctrines, though the ignorance of a heretic
is not so gross us that of a non-Muslim.

HSickness does not destroy legal capacity but only
brings about mental as well as physical weakness.
Hence a sick person is bound to perform acts of
worship to the extent that is possible. If illness be such
as to become afterwards the causc of death, 1t is regarded
as the preparatory cause of the origination of the rights
of the heirs and creditors in the property of the de-
ceased from the inception of such illness, death itsclf
being the effective cause of succession (khilafat) and
inheritance.

There has been much discussion in onr Courts as to
what constitutes death-illness. The Muhammadan law,
however, docs not secem fo present any diffienlty as to
the principle upon which i 1s to be ascertained, nor is
there any substantial difference of opinion among the
jurists on this question. Death-illness 1s defined as ill-
ness from which death is ordinarily apprehended in
most cases, provided in the particular case in question,
it has scbually ended in death. But if the dizease be
of long standing and does not so increasc from day
to day that death may be apprehended from it or
does not ultimately cond in death, it will not bhe
regarded as death-illness. It will, howeover, be reckoned
as death-iliness from the date when the pationt
became bed-ridden thereby, provided he dies within
a year of it! The compilers of Al-Majallah lay it
down that death-iliness is that from which death is
to be apprehended in most cases, and which disables

1« Heddys', veol. ix, p. 380; * Kifdys ', vol. ix, p. 389; * Inayn’,
vol. ix, p. 339, ’
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the patient® from looking after his affairs ountside
his hoase if he be a male and if a female the
affairs within her house, provided the patient dies in
that condition before a year has expired, whether he
has heen bed-midden or not. 1f the illness protracts
itself into & chronic condition and lasts like that for a
year, the patient will be regarded as if he was in health,
and his dispositions will be treated like those of a
healthy person, so long as his illness does not increase
and his condition does not change. But if such chro-
nic illness inereases and his condition clanges so that
he dies of it, then such jllness from the date of the
change in his condition if the change be of the nature
above described will be regarded as death-illness.!

The definitions as given by the Shafii and Hanbalf
jurists are also to the same effect, namely, that death-
illness 1s illness dangerous fto life, that is, which
mostly ends in death provided the patient actually dies
of it. Instances are mentioned in the books as to what
illnesses are regarded as dangerous, but it is laid down
that it is to be left to the judgement of competent
doctors to say what diseascs would come within the
category?

It is stated 1n Fa#ima Bibi v. Ahmad Baksh? that
no particular incapacitics of a sick person can be said
to be iafallible signs of death-illness. This may per-
haps be granted. The real question, however, in all the
cases 18 whether the illness was of such a character
that death would be apprechended from it in a majority
of cases, and as laid down by jurists of the Shifif and
Hanbalf Schools of law, this question is onc to be
ordinarily determined by medical experts, or by the fact
that the patient is incapuacitated by the illness from
attending to his wusual avocations. DBut as sag-
gested In Kulsum DBili v. Golam Hosswin Cassim Ariff?
the test Ilaid down in the case of Fatima Bibi,
namely, a subjective apprehension on the part of the

1+ Al-Majalldh’, pp. 2G4-5.

3¢ AL-Waj{z', p. 972; ' Tubfutul Minhdj', vol. ili, p. 3G, et seq.;
Nailu'l-Ma'drib*, vol. ii, p. 11-12.

2 31 Oal., 3190, p. 327.

410 £.W.N,, 449, p. 478,
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patient himself cannot, it is submitted, be decisive of
the inguniry and is hardly of much importance. It is
& cardinal principle of Muhammadan jurisprudence that
the law takes note only of preceptible facts. The
original suthorities do not lay down that the fears
entertained by the sick man himself form any
criterion of death-illness, In fact, it is an event of
nature, the character of which cannot depend upon
what the patient might think of it. The law in
placing an embargo onr =z sick person’s juristic acts
puts it on the ground of jllness, and not on the
apprehension of death by the sick man. The reason
or motive underlying the law is that illness weakens
a man’s physical and mental powers, and he is likely,
therefore, as experience shows, te act under such
circumstances to the detriment of his spiritual inter-
ests by disappointing his heirs in their just expecta-
tions, DBut this is a general presumption on which
the law on the point 18 founded and according to
the principles of Muhammadan jurisprudence, it ig not
to be proved as a fact in each parbicular case. The
proposition enunciated in 31 Cal,, 819, p., 827 has,
however, heen confirmed by the Judicial Committee
of the Privy Council when the case went up to them
in appeal.

The rights of the heirs and the creditors attach
to the property of a person in death-illness, but in
order to give him an opportunity to remedy the shorf-
comings of life, he iz allowed to retain the power of
disposition over one-third of his property. The heirs
of & person have an absolute right, therefore, to the
two-thirds of bis estate in the event of his death sub-
ject to the payment of debts. Hence when n man is
seized with illness which subsequently terminates in
death he at the moment of such seiznre comes under
the interdiction of law with respect to making volun-
tary dispositions of so much of his property as would
be covered by his debts exigting at the time and of two-
thirds of tho romainder. A person is allowed to

Bee 35 Cal., 271, also Ibvahim Gulam dviff v. Saiboo 35 Cal, 1.
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marry in such illness if he choses, for he may be in
need of it for the perpetuation of his lineage. He
cannot, however, fix more than the proper dower because
that is not necessary and the general principle is
that what is conceded as a pecessity must nob exceed
its limits,

Any disposition which is capable of being revoked
if made by a sick man will be operative but is liable
to be revoked if need be, such as & bequest. DBut dis-
positions that cannot be revoked, such as manumission
of o slave when made in death-illness will have cffect
in the same way as if made in health though only to the
extent of one third of the cstate of the deceased. In
case he was in embarrassed circutustances at the time
he was seized with such illness his creditors would be
entitled to impecach the transaction to the extent
of their rights but a slave whose manumission is thus
impeached would become a mukdtab. If & sick person
pays some of his ereditors the other creditors would be
entitled t¢ a share in the amount paid. He cannot sell
any portion of his property to onc of his creditors or
heirs though for a proper price but a sale by him to a
stranger for proper consideration is valid. Any disposi-
tion of his in favonr of an heir is altogether void
because even the appearance of preference of one heir
over the others is prohibited, although there may not
be any prelerence in fact.

The effect of death on the rights and obligations of Deceased
the deccased is considored with reference to two persons
aspects, namely, so far as they relate to this world and
so far as they relate to the next world. As regards
those of the latter class, & man after death is entitled
to spiritual reward for his good nets and is subject to
spiritual punishment for his transgressions.

As regards rights and obligations relating to this
world a person on his death is necessarily released
from all obligations which are to be discharged per-
sonally. But his liability with respect to any property
recoverable from him in specie remains unaffected, for
example, anything which he was holding in trust
at the time of death will be restored to the owner or
the succeeding trustee. Bimilarly any propevty of

33
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which he was in wrongful possession may be recovered
by the right{ul owner. When a deceased person’s obli-
gation does not assume the form of lability to restore
a thing in specie but is in the nature of a debt, the
creditor can have recovrse to his estate. Any obli-
gation of the nature of & benevolent act (sila &)

ceases on & man's death, such as the maintenance of
relatives. Il during life-time a person committed a
wrongful act which resulted after his death in loss to
another, his estate will be liable to make it good. Tor
instance, if he had dug a pit in the land of another
person without his consent and cattle belonging to the
latter tumbled into it after the former’'s death, the
deceased’s estate will have to make good the loss,
because the cause giving rise to the loss had occurred
in his lifetime.

As regards his rights they continue to inhere in him
in so far as may be necessury for his last requirements,
such as payment of the expenses of his coffin and burial,
and his debts and legacies, the legacies to be paid from
one-third of the residwe which may be left after making
the other payments, The expenses of the burial of the
deceased take precedence over his unsecured debts but
secured debbs must be paid off before the property
mortgaged or charged, such as with a lien for unpaid
purchese-money, can be available even for the payment
of his funeral expenses! If the deccased entered into
a contract with his slave stipulating that the latter
would be emancipated on payment of a fixed sum, it
will subsist after his death because if it be satisficd re-
sulting in the slave's emancipation the decensed will
be entitled to spiritual reward. Further the benefit of
such & contract is mntual so that if the mukdtab, that
is, the slave with whom the agresment was made
dies, his heirs will be entitled to discharge the con-
tractual debt in order that the taint which origi-
nated in infidelity might be wiped off and his children
might be free.

Since the deceased stands in need of representation
so that his last needs, such as burial, payment of his

1 ‘Tajwih," p. 757,
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debts and the like might be satisfied, the law has
ordained succession.

As to matters with respect $o which no need can

be predicated of the deceased, the right, in connexion
therewith belongs from its inception to his -heirs.
For instance, retaliation being permitted as an act of
revenge for causing the death of a person, necessarily
it is the right of the heirs of such person. Hence
if a person is fatally assaulted his heirs before his
death are entitled to pardon the offender, and us
the cause which gave rise fo the right of the heirs,
namely, the injury was an infraction of the right of
the injured %o the protection of his person, the latter
before bis death is also entitled to condone the offence.
Abt Hanifa held that the right of retaliation does
not descend to fhe heirs.

The place of contract, that is, whether it was enfered Application of

into in the country of Muslims or non-Muslims also 12w sometimes
. . .. affected by the
in certain cases affects the application of the Mu- place of
hammadan law. For instance, a contract which would contract
ordinarily be fadid or vitiated in law would be haldl,
that is, unobjcctionable from a spirilual standpoint if
entered into between a Muslim and an infidel in
Ddrw’l-Harb, 80 that the former would be entitled to
the benefit which he wounld not be in Diru'l-Islim,
Thus a transaction in the naturc of an aleaiory con-
tract between a Muslim and a non-Muslim living
under a non-Muoslim government s unobjectionable
though it would be vitiated in law if entered into
within the jurisdiction of a Muslim government, where
the laws of the Shari‘at arc prevalent. The reason is
that the taking of the propexty of & non-Muslim in
Dérw’)-Harb is forbidden to a Muslim who lives under
the profection of a non-Muslim State, if he takes it
by practising deception, but there is no objection in
law tc the acquisition of & non-Mustim’s property if
it be by his consent.

For instance, if s contract of insuranece is entered Insurance
into between a non-Muslim partner in trade of a
Muslim resident in a Muhammadan country on the
one hand and an insurance Company ecarrying on
pusiness in a non-Muslim couniry, then if any money
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which is realized on the policy is sent on to the Mus-
lim pariner, it will be haldl or proper for him to lake it.
Here the contract having been entered into in a non-
Muslim country and the person paying the amount of
the policy having paid if willingly and without decep-
tion, there would be no objection to ifs passing to the
Muslim. 'The contrary would be the case, if the con-
tract were entered mnto in a Muslim country even if
the amount was paid in Ddru’l-Harb?! i
-;r’fsx-;\'\_
1 ¢ Ruddwl-Mubtdr*, vob. iii, p, 271. -



CHAPTER VI
OWNERSHIDP

I HAVE now exhaunsted the topics of Usal as discussed Preliminary
by the Mubhammadan jurists of the thirteenth and observation
fourteenth centurics, but as the subject under con-
sideration ig the jurisprudence of the Muhamadans
and nobt wcrely the scicnce of Usil, I proceed to deal
with guch other matters as arc ordinarily regarded as
falling appropriately within the scope of jurisprudence.
The science of Usdl, as I had cceasion to mention,
concerns itself mainly with the sources of law, its
chief object being to ascertain the right methods and
processes by which law is deduced and applied; it
deals but incidentally with the gencral ideas and con-
cepts underlying the various departments of the system.
It is, howcver, necessary to meke a more systematbic
and detailed study of such legal ideas by {rying to
analyse them and to understand their relations énfer
se in order that we may realize their truc juristic
significance. The method of study which I mean to
adopt in this connexion is that which is indicated by
the division of laws into thelr several departments as
made by the Muhammadan jurists themselves, namely,
laws relating to mu'dmaldt or dealings among men;
munakahit or matters relating to marriage, that is,
family laws; ‘Uqgubdt, that is, remedies and punish-
ments ; Adabwl-Q4d!, that is, rules for the guidance of
the magistrate or procedure ; and As-Siyar which deals
with the administrative laws and the law governing
the relations of Muslims to non-Muslims! I do not
Lhere propose to deal with questions appertaining to
‘Ibddat, or acts of devotion, a8 they do mnot come
within the purview of jurisprudence, and I have already

1 Bos anle Chapter IL,
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dealt with them in so far as they are a subject of Ugil,
The arrangement which I have proposed has the merit
at least of simplicity and is one with which the stu-
dents of Muhammadan law are familiar.

Some of the most important objects to which &
man's worldly desires relate and with reference to
which men deal with one another are regarded in law
a8 the subject of milk (lle) which is usually trans-
lated as ownership. The proper subject-matter of
milk is physical objects, but the word as used by the
jurists covers o wider range of idcas than those
included in mere proprietary rights. Ho long as this
is bornc in mind there is no harm in adopting the
word ‘ownership’ as the nearest English equivalent
of milk.

Milk is defined by Sadru'sh-Sharf*at in ¢ Sharhi
Vigdydh ' ! as the expression of the connexion existing
between & man and a thing (Shayun &) which is under
hig absolute power and control o the exclusion of
controt and disposition by others and by Taftdzdni as
the power of exclusive control and disposition® The
person who has such exclusive power and control is
called the mdlik (cNle) or owner. DBut the word
milk 1is often used for the thing itsclf over which the
power of the mélik or owner extends.®

The thing over which the juristic conception of
milk extends may be mdl (Jl.), that is, a physical
object, or what is connected $herewith, namely, usufruct
(Manfa‘at Zedio) cither in the shape of produce
of a physical object or of labour and services of man,
or muta‘t (&i<) that is, right to comjugal society.
The last formse the subject of munakihdt or matters
relating to marriage and will be dealt with as a
subject of family laws.

When milk refers to mdl or physical objects, it is
divisible into milku’r-ragba (Ei:ni')ll <) which may be

1 3ea vol. i, p, 173.
2« Talwih ', p. 525.
3+ Al-Majallah *, p. 20,
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~ described as proprietary rights, milkw'l-yad (sl o)
that is, rights of possession, and milku't-tagarruf (.
‘..s,a:iﬂ), that is, right of disposition. The first expresses
the fact of the owner being specially identified with the
thing owned, and it leads to rights of the last two
categories and right of disposition has been legalized
for the acquisition of right of control and possession.!

M4l is defined as that which can be hoarded or Conception of
gocured for use and enjoyment at a time of need,’ Property
or that to which a man’s desires incline and
which men are in the habit of giving away to others
and of excinding others thercfrom. This removes
from the category of mdl usufruct and right to con-
ingal society. According to AL-Ffdwi 1mdl i the
name for things other than human beings which
have been created for the benefit of men, and which
#& man can hoard and dispose of at his option, hence
& slave which has some of the attributes of pro-
perty is not property, as it is not lawful to kill him.
The author of ¢ Raddw'l-Muhtidr' observes in con-
nexion with the last definition that the attribute of
mi) consists in its being fit for the use and advan-
tage of mien and not in the power of thc owner to
destroy it. He further urges that animals are ad.
mittedly property though their owner is probibited
from killing them except for proper reasons?

The term madl iz generally translated as property,
but it hag & much narrower significance than the English
word which is often used in a very wide sense. The
word is properly applicable only to objects which
have a perceptible existence in the outside world, that
is to say, to fhings corporeal and tangible. Future
produce or munfa‘at, for instance, may lLe the subject
of ownership, but is not called mal.

Nothing can be property unless it be such that
men can derive advantage from it, that is, it wmust

1 +Taugdil’, pp. 432-3; *Talwih’, p. 761; ‘Bahru'l<Ulan’ com-
munity on *Musullumu'th-Thabit’ alse Mulléh Nizdmuddin’y notes
(Delhi edition), p. T4.

9 ¢ Telwih’, p. 325,

3 Bee ' Raddu'l-Muktér,” vol. iv, p. 3,
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be of some use to them. Sometimes the law prohibits
the use of a certain thing in any way whatever by a
particular class of men; in that case, it fails to possess
any nse or ndvantage for them. IBnf such things would
still possess the quality of property if they are of use
to persons to whom the prohibition does not extend.
For instance, the use of wines and pigs which are
declared unclean (Najisun bi a‘inibl dipsy _wa) 18 for-
bidden to a Muhammadan but as their use is lawful to
non-Muslims, they are regarded as property, though to
Mubammadans they have no value. On the other
hand, things which are of no nse to' any one, such as
dead bodies! or human blood are not property.?

Again the value of a thing may bo so inconsiderable
that the law would noi recognize it at all, The Arab
jurists put down one fals {(a small coppecr coin) as
the minimum, Henee, a handful of earth picked up
from another person's ground cannot be the subject of
a charge of theft nor would broken crumbs of bread
be the subject of a contract of sale’

There are certain things and advantages which the
law does not permit to be exclusively appropriated by
any one, leaving them to a greater or fess cxtent for the
common use of all (al-ashyd’v’lemubdhata’l'umdmiah
a3 opanldolioll siazdly as indispensible to individual and
social Jife. These are air, light, fire, grass, water of
the sea, rivers, sbreams, ete., public roads and comn-
mons. The only condition relating to the extent
and mode of user of such things is that it should
not cause injury to the community.

No one can exclude snother from the enjoyment of
light and air, though their unvestricted access to a
human dwelling is allowed to be curtailed to some
extent by the necessities of social life.

What is meant by fire being commen to all men
18 that its light and warmth cannot be exclusively

1 Tt might bo an intoresting inguiry what the ancient Mulam-
madan jurists would bhave sald, if they knew of the enormous prices
sometimes given for mummies by modern millicnaries and sclentista.

2 ¢« Heddya’ and * Fathn'l-Qadir ', vel, vi, p. 44,

# ¢ Rpddw'l-Muhtdr ', vel. iv, p. €,
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appropriated, For instance, if s man lights a fire
in 8 desert he cannot prevent other people from uti-
lizing its warmth and heat, though they cannot carry
away the cinders.

Similarly if there is grass growing wild on » man’s
land and the public are not kept off by a boundary
wall or o fence or otherwise, no action will lie against
a person for cutting it. But if grass has been culti-
vated or cut it becomies property.

‘Water is common to all men, so long as it is not
separated or cut off from its source of- supply, such
as by collection in a jar. If the collection be suych
that the water still remains connected with its source
ag in a well or a tank it is common property, though
fo a very limited extent.

The right to the use of water is of two kinds, shurb

(vy) OF the use of water for the purposes of irri-
gating the fields, driving a mill, and the like, and shufat
(k&) or right to the use of water for the purposes of

drink and the watering of cattle. The more extensive
right would, of course, include the less extensive right.

Any member of the public has a right to use the
water of the sea, of a large river, or of a small stream
provided it is not privale property for the purposes of
navigation, cultivation or manuficture such as driving
a mill, For this purpose he is entitled to draw the
water through a sluice or a canal. A necessary limita-
tion to the exercise of such a right arises from the fact
that other members of the public have slso a similar
right. Hence no one can so drain off a public river
or stream as to exhaust its water, or so to diminish
it as to injure navigation or not to leave a sufficient
supply for others,

A stream would be called private if it has iis
source in the land of certain persons and does not
flow beyond but is exhausted there. Otherwise i6 1s
public. The right to the nnrestricted use of a private
stream or a well or a tank belongs to its owner or
owners, who may water their fields or mills with it,
or use 1t in any other way they like. As among the
owners, themselves, they must enjoy it like any other
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joint property, so that one co-owner cannot exclude the
others. A member of the public, howevcr, hag a right
to the use of such water for drinking purposes and for
watering his cattle. He may, for this purpose, enter
upon the land and bring water from the stream in
bunckets. Buat the public have no right at all to waber
which is not supplied by an wuninterrupted eurrent,
such as & spring or underground current.

As regards wuter collocted in a well or a-tank sup-
plied by a spring the wmembers of the public have a
right to take such water for drinking purposes at
times of secarcity of water, but such right is to be so
exercised as to cause the least inconvenience to the
owner of the land.

The land contiguous to habitations, provided it
is not already the property of any one, is left as pas-
turage or forest for the common usc of the resi-
dents of the locality. This land corresponding to the
common of the Iinglish law extends as far as the
voice of & man shouting at the top of his voice from
the nearest habitation can reach. But land on cach side
of & large river to the extent of half its width is public
property and cannot be turned into private property.

A public street is for traffic and generally speaking
any other usc of it amounts to a trespass, unless it
be such as may be necessary and be not obstructive of
traffic. For instance, & man is not allowed to expose
goods on the road for sale but a man who has his
house on the side of the road and wishes to repair
the house may place building matcrials on one side
of the road provided it be necessary and does nod
obstruct traffic. A public road is the common prop-
erty of the people together with the space above it,
8o that no individual is permitted &> obstruct it to
the detriment of others.

Again there may be property which has been dedicated
to the public by private individuals by way of widqgf,
sach as mosques, schools, inns, hospitals and similar
institutions, Their use is generally regulated by the
terms of the grant and the character of the insiitutions.

It will be obscrved that in some of the things men-
fioned above such as water collected in a well, the
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right of tho public is very limited while in others,
the rights of all the members of the community
stantd on an cqual footing,

Subject to the above-mentioned limitalions, most
objects of nature may become property, but until they
are turned into property they are open to the use
of all, for example, waste land (Mawdt wwh.o), Sayd
{d40) or game, that is, animals in a state of natuve,
fish in the sea or a river or a deep tank, and
trecs of forests and so on. These are colled Mubdhdt
(LL’L:-L_\.c) or res nullius. We shall presently consider

how these things are made property.
There are two principal classes of property, Moveable and
. , : jry imMow

moveable  {(manqul _‘J’M’f) and i1mmoveable (.gha.n}x pmpt;rta;ble
manqal Jysie JRE) By immoveable property is pri-
marily meant land, and along with it all permanent
fixtures, such as buwldings. Land and buildings are

also called (aqdr ,li1) or landed property. The charac-
toristic of moveable property is that it may be removed

from onc place 1o another, and may be destroyed which

can rarely happen to immoveable property. It is be-

cause of this liability of moveable property to destruction

that a buyer of such property before he has received
possession of it cannot sell it, because in case it happens

to be accidentally destroyed in the meanline, he

would not be able to give possession. DBut this does

not hold good in cage of immoveable property.! Aguin

a moveable property geperally speaking perishes in

the very act of wuser, that is, it camnot be used for

an indefinite length of titwe, or permanently with-

out it ultimalely wearing out and vanishing. DBut

this 1s not the casc with land which can bLe made fo

yield produce or used in other ways, such as by building

on it without its ibeing consumed., Hence, while land

can be dedicated as waqf, moveables excepl some speci-

fied articles and those with respect to which a custom

has arisen of making wiqf, cannot, in the strict theory of

the law be, according to many jurists, the subject of waqf.?

1 ¢« Heddyn ', vol. vi, p. 137,
2 Bee post Chapter VII,
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Whatever is fixed or attached to land is for many
purposes treated ns pavt of it undil detached or
separated. Therciore, when laud is transferred all fix-
tures pass with it, and the alienation of fixtures
before severance becomes subject to the doctrine of
mushd, which means the mixing up of the rights
of more than one person in the same thing,

Movcable property is classificd as follows :—makildt
(uoia&e) or things which are ordinarily sold by
measurcisent of capacity, such as wheat and barley;
mauzingt (wlisjye) or things which are ordinarily sold
by measurement of weight, such as gold, silver, oil;
‘adadiydt (wsbLose) or things which are sold by tale
such as fruits; madhri‘4t (wolz,,d.) or things which
are cstimated by linear measurement, such as a yard
of cloth. All  articles of the nalure of makildt,
mauzindt, ‘adadiydt, and madhrmi‘at are also compre-
hensively called mugaddardt (s;:'r},&h)- Gold and sibver
are also called nuqid (o,ad) or price. Besides the
above-mentioned articles other moveables are mostly
‘u‘riid (Lés,8) or goods, snch as articles of furniture
and haiwdna’t (eollas) or animals.

Similars and But the classification of property which is of the

dissimilars ypegtest importance in the Muhamunadan law is
one into mithlj (QJ.,L.,) and  gimi ( jea5), which are
generally translated respectively as similars and dis-
similars. An sarticle is gald to belong to the class of
gimilars if the like of it can be had in the market
without there being such difference between the two
a8 people arc apt to take inio account, in their dealings.
Ii such articles are ordinarily sold by weight or capa-
city, they are called similars of weight or capacity,
such as gold, silver, grain, ovil and the like. If
they are sold by tale they are called similars of
tale. '

A thing belongs to the class of dissimilars if the
like of it i8 not available in the market or if it be
aveilable but with such difference between them as
people are wont o take into account in fixing the price.
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The test is that these things are not ordiparily sold
by weight or capacity such as land, houses, animals,
and furniture, clothes and the like.
Connected with the division of things into similars Determinate
and dissimilars, is the division of property into 'ayn and

. e . - . indeterminate
(2e), that is, specitic or deterininate and dayn {(°) property
ot non-specific or indeterminate property. 'The chief

distinguishing test is whether, when a man is to get
certain property from another who either borrowed
it from him or took it by force, he is entitled to
recover it in speecie or nobt; if he is, then it is called
specific or determinate, and if he s not, it is called
non-specific or indeterminate.

Articles of the class of similars cannot, as a rule, be
reenvered specifically, and sre thus rvegarded as dayn or
indeterminate property. Hence, gold and silver in the
shape of coins or otherwise, grain, oil, and the like are
dayn or indeterminate property. Therefore, if & man
sells an article for one hundred dirhams cut ol a hag of
money pointed out to him by the buyer, he does not
become entitled to be paid ont of the identical bag
but his claim will be satisfied on being paid an equi-
valent amount.' Simijarly if* A having a hundred
maunds of rice in his godown agrees to sell to 13 a
hundred maunds of rice but without specification, 13
will not be entitled to ask A lo deliver to him the
rice which is in his godown. 8o alse a man that has
lent another a sum of money is not cabitled to ask for
the identical coins lemt by him. DBut similars may be
made deferminate by specification, for instance, when
& quantity of wheat sccured in certain bags is sold
or when a thing is sold for the money contained in a
particular bag, the wheat and the money would then
bacome deterininate and capable of specific recovery.?

Generally speaking, therefore, all indeterminate prop-
erty rests on the mere responsibiliby or cobligation of
the person from whomw it is recoverable. In this respect
it stands ¢n the same {ooting ns & debt, which is
also called dayn.

1 ‘AbMaejalldl’, p, 22.
* Ibid., p. 22.
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It is in the wvery conception of property that its
owner may use and enjoy it as he chooses. His rights
m this respect, generally speaking, are only limited
by similar rights of others and subject to such burdens
as may be imposed by the Siate. Limitations upon
an owncer’s right of user and cnjoyment are mostly
imposed with reference Lo land, because the mode in
which a man uses his land often affects his mncigh-
bours. The general principle is that the owner of
land iz entitled to use it and enjoy it in the
manner that suits him best even if it causes incon-
venience or injury to his neighbours, provided ho
docs not destroy the neighbour’s property or makes it
ugeless to him.,  For instance, if a man sets up a shop
next door to his neighbour's and sells the same class
of goods he may cause him considerable injury but
nevertheless $his s not such a loss as the law
would attempt to prevent. But supposc he sets up
a factory next to a man’s residence and the mode in
which business is carried on in the faetory causes
such a nuisance that his neighbour canneot live in
ordinary comfort or carry on his ordinary occcupation,
the law will interfere. If, however, a man himself goes
to a nuisance he cannot complain. That is to say it
in a place a cortain business or trade of a noisome
charvacter is already established & new-comer must
put up with the inconvenience. What is or is not
a nuisance is defermined on the principle whether
an act or the manner of doing an act causes manifest
aanfi gerious injury (dararun fahishun u:""“’l))‘é) to the
neighbouring property having regard to the use to
which it is devoted. If the act threatems the very
cxistence of the ncighbouring property as when a man
so collects water in his own land or so digs in if as
to weaken the support of the adjacent land or build-
ing the injury would undoubtedly be regarded as
manifest and gross. Similurly, if & man so builds on
his land as to obstruct altogether, the light and air
of his neighbour’s house this will also be regarded as
a nuisance.!

1+ ¥Fathy'l-Qadir *, vol, vi, pp. 4145 and * A1-Majalldh’, pp. 194-7.
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The burdens imposed by the State upon immove-
able property are mosily in the shape of taxes and
revenues. The subject will be considered hereafter,

Some of the rights incidental to property may Some of the
be temporarily suspended or curtailed either by the rights

act of the owner or by the law without affecting

incidental to
owunership

ownership, Tor Instance, an owner may pledge the may be
thing or let it out and so long as he does not puy off suspeuded or
the debt or the lease does not expire he is not entitled curtailed

to possession though he is still the owner. Bimilarly
a minor and & lunatic are not allowed to have pos-
session of their property until their disability has ccased,
nor have they any power of alicnation. And as already
mentioned, the law absolntely forbids the destruction of
a slave's life and also puts a limitation on the right, o
destroy other kinds of living property, such as cattle,
Sometimes the power of the owner to destroy his property
may be suspended or curtailed having regard to the
rights of others. For instance, if he has pledged a thing
he cannot destroy it before paying his creditor,
Ownership may be sole or joint. When property is
owned by two or more persons in undivided shares

it is described ng shirkatu’l-milk (g;ilA‘J a.x&).&) aeh

of the co-owncrs has a right to his share in cvery
portion of the property. The Muhammadan law as a
general rule does not recognize joint tenancy in the sense
of the English law. Iach co-shareris entitled to dispose
of his share and on his death it descends to his heirs
and docs not pass to the sarvivor. From the very
nature, however, of undivided property no individual co-
owner can have exclusive possession of or dominion over
the thing and there is thus a ¢ confusion of rights’ or
mushd‘. This as we shall see considerably affects a co-
owner’s powexs of disposition over it, particularly wien
the intended disposition is of a voluntary nature.

The principle which regulates the enjoyment of
joint property is that each co-owner is to use and enjoy
it in proportton to his share, by such arrangement

(tahayu ,i3) among themselves as they may agree to

and the nature of the property may admit of. Suppose
it is a house each may reside in it using the common

Bole and joint
ownerghip
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entrance pathways and right to water and the like.
If the property is productive the income is to be
divided. Bat if one co-owner derives an income from
the joint property by the application of his own skill,
labour or money, then the ather co-owner who has
looked on cannot ask for a share of the profits, but if
any loss is caused to the joint property itself, the co-
owner who has caused the logs by the use which he
has made of if will be held liable. Supposing he has
raised crops on the joint land or being one of the heirs
has traded with the money belonging to the estate
before partition, he cannot be asked to sccount for the
profits though he would be responsible for any loss hs
may have caused to the joint property. Fach co-owner
of a joint property is to bear the expemse of re-
pairing and maintsining it to the extent of his
share.

Enjoyment of joint property by all its owners being
practicable only if they agrece among themselves, the
law gives fo each one of them, the right to ask the
Court for partition (Qismat &e.wd) unless they can agree
among themselves to make an amicable partition.

A man may have no right in a property but may
have rights connected with it, such as a right of way

(haqqu'l-martr )J),gji S=) & right to the flow of water
(hagqu'i-majré ‘#}914”&;.)3 and a right to discharge
rain  water over another's land {(hagqu’l-masil
Jawaiht  These rights correspond to easements in Eng-
lish law. An easement is to be enjoyed as in the past
and cannod be altered or enlarged. It is lost by disusef
'The Muhammadan law alge recognizes in connexion
with immoveable property a certain right in restraint
of the power of aliepation of the owner called the
right of shufa® (x:%) which is usually translated as
pre-emption.? Shufa’ Jiterally means adding and in law

1+ ALMajnllgh’, p. 199; ¢ Heddya' and * Fathu’l-Qadfe’, vol. ¥i,
pp. 411-5.

2 ¢+ Al.Majalldh ’, pp. 198-200.

3 Holloway, J., points out in 6 H.C. Rep., p.30, that thouse of the
word pre-smption ia not quite accnrate and that the right of shafar
corresponds moro nearly to jus refractus of the German Law,
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it means the acquiring a vendor’s property for the
price for which the vendor has sold it.!

The right is not extended to transactions other When does the
than sales such ss gifts, nor even to sales, which are right arise
not absolute and immediately operative and hinding,
for instance, pre-emption does not exist in case of sales
with an option and invalid sales. It extends to hibd-bil-
evaz as it has all the attributes of a sale. Some Maliki
jurists would apparently extend the right to leases.’

The right of pre-emption comes into operatinn only
when the vendor has actually sold the property for
until the contract of sale has been entered into the
matbter resting solely upen his intention cannot be
said to be free from uncertainty.?

It 18 recognized in favour of persons having inter- Persons entitled
ests connected with the property subject of sale. All to pre-emption
the Bchools of law generally,* hold that the owner of
an undivided share hag such an interest and the Hanafis
concede it also to a person enjoying in common with the
vendor certain immunities connected with the property,
such as private rights of way and water and to a neigh-
bour owning the adjacent property.’ These persons are
calied pre-emptors and their right consists in compel-
ling the owner of the property to sell it to one of
them in substitution for a stranger or a person who
has no such interest. The reason why this right is
allowed is that the introduction of a stranger is likely
to give rise to dissensions and inconveniences and the
principle on which it is based is that each co-sharer
having a right in every particle of the property onc
co-sharer selling his share would thereby affect the
enjoyment of his share by the oiher co-owner and this
he cannot do without his consent. The extension of
the right to a neighbour by the Hanafiz is by way
of concession having regard to the policy of the law
on the subject.

V¢ Al-Majalldh ', p, 153,

9 ¢ Fathu'l-Jalil’, p. 251,

3« Heddya', vol, viil, p. 304.

4 s Heddya', vol. viii, p. 204 ; Fathu'l-Qarfb, p, 874; ' Nailu'l-Ma'drib’,
vol, i, p. 141; ¢ Fathu'l-Jalil’, p. 291,

4 < Hedhya ', vol, viii, p. 204 ; © Al-Majulldh ', p. 141,

35
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Rules are laid down in order to regulate competi-
tion among the three classes of pre-emptors. The

. principle is that preference should be given to the

Hxerciae of the
right subject
to strict
conditions

strength of a claim as measured by the closeness of
connexion, hence, the co-sharer in the property itself
is preferred to the co-sharer in the ecasements con-
nected with it and the latter to the owner of adjoin-
ing premises, If therc bce more than onc pre-empfor
of the same category they have all an equal right
according 1o the Hanafls, but according to the Shafi‘is
and Hanballs in whose view, the question could only
arise among co-owners, the right of each is in pro-
portion to his share?

The anthor of ' Heddya * pointas out that the right of
pre-emption being weak in its nature it is liable to
be lost if not insisted on. Hence the law requires
that there should be no room for uwncertainty in the
expression of his intention by the pre-emptor. The
conditions of the recognition of the right are, that the
pre-emptor must not have consented to the sale becaunse
pre-empfion in its very nature is a right adverse to
the vendor and the purchaser and that the right to pre-
empt must be asserted and enforced with promptitude,
because it is in defeasance of the purchaser’s right.?
As soon as the pre-emptor receives information of the
sale he must decide immediately and assert his claim

(talabu’l-muwéthibat &l k) and follow it up by
repeating it in presence of two witnesses before the
vendor or the purchaser or on the spot (talabn’t-tagrir

wa'l-ishhdd ol 2Jl, 2@l (alls) and he must then with-
out loss of time enforee his right in court unless the
buoyer has surrendered the property in the meantime
(talabw’l-khugimat fepasd]ioalb).  According to some
jurists, namely, Muhammad and Zufur, a lapse of one
month would be a sufficient bar, If, however, there is
a good excuse for the delay, such as absence from the
locality or want of information and according to

1:Raddn'l-Muhtér’, vol. v, p. 152; <Fathu’l-Qadfr’, vol, viii, p, 902
¢ Nailu'l-Ma'drid’, vol. i, p. 141,

# ¢« Fathu'l-Qadir’®, vol, viti, pp. 305, 397 ; Cf. Peacock, C.J,'s remarks
in B.L.R. Bupp. vol,, p. 83.
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Shifif and Hanbal® even ignorance of the rule which
requires prompt action his rights will not be affected.
If he has been induced to desist fromn making his
demand by misrepresentation with regard to the pro-
perby sold or the price his right will not be losi.
The pre-emptor must be prepared to pay the price for
which the premises has been sold, to the buyer. But
if he has been induced to pay a higher price than
was actually paid by the purchaser, he will be entitled
to a refund of the excess or fo withdraw from the
bargain. .

The righf of pre-emption placing as it does an
embargo on the free disposing power of owners of
property some Haunafl jurists have suggested legal
devises by which it might be evaded though the
employment of these devises is condemned as abomi-
nable, the Milikis,® Hanballs® and Bhafils do not
authorize such expedients. According to the Hanafis,
Muslims and non-Muslims equally have the right of
pre-emption, but the Hanbalis! do not recognize such
a right in 3 non-Muslim against a Muslim.*

The Anglo-Indian Courts recognize the right of
pre-emption when the question arises between Muham-
madans except perhaps in Madras® It is also re-
cognized among the Hindus but mostly when there
is & customn on which it is based. When a question
arises among Muhamivadans, the Muhammadan law
ot pre-emption is generally applicable and in other
cases 1t is applied with such modifications and varia-
tions as might have been introduced by local custon:.

Let us mow consider the attributes of possession Pogsession
(Yad, qabda oy, 244) in Mubammadan law for mot
only is the right to possess an important element of
ownership as already mentioned, but possession is
also & means of acquiring ownership and even mere
de facto possession when dissociated from ownership

1¢ Nailu’l-Ma'érib’, vol.i, p. 141,

3¢ Fathu'l-Jalil’, p. 204,

3¢ Wailun'l-Ma'dgrib*, vol, i, p. 142,

4 Thid., p. 140

5 Vide remarke of Holloway, ., in 6 Mad. 1.0, 26, p.31.
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is invested with many of the attributes associated
with ownership as against all except the owner
himself.  What is possession? It may be actual
(haglqt ‘;i*.':ia-) as when & man grasps a thing in

his hands or pufs it in his pocket. But with most
things this is not possible, for example, land, 4
house, & ship, even a table or a chair. Possession

in such cases must be symbolical (hukmi Lé.o.&a—),
for instance, by occupation as by @ man occupying
a spuce in his own house or placing o scrvant Lo guard
it or locking its door. What is necessary to consti-
tute possession is the intention to exclude other persons
coupled with the power to earry it out. Suppose
a friend comes into 1wy house to see me, it cannot
be said that he 18 in possession of the house as he
has no intention to cxelude me from it. Henes, it is
that the law speaks of the possession of a licensee as
possession of the owner. But suppose a man who lays
a claim to the house which is in my occupation comes
in and turns me out of it in assertion of that claim,
he will be said to be in possession. If he did not
come in sufficient force fo be able to tuim me out
though having that intention my possession would
not be affected. Possession whether actual or symbol-
ical wust be distinguished from & right to possess.
An usurper, for instance, is regarded as in possession
not only against strangers but against the owner
himself,

Tict us consider the nature of the rights which
the law attaches to the mere fact of possession
compendiously expressed as wmilku'l-yad or possessory
rights. Even the owner cannot recover his property
from a man who is in possession although by wrong
without the aid of the Court. When he comes to
Court he will find that his opponent having man-
aged to obtain possession has securcd important
advantages. He has to sustain the burden of proof and
there will be certain presumptions in favour of the man
in possession (dhw’l-yad s4ll,0) whose position is said
to be confirmed by outward circumstances (gdhiru’l-h4l
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‘_JL;“‘;'r)mm). If the guestion arises whether the wrong-

doer in posscssion has caused any loss to the property,
the Court will accept his statement as opposed to the
allegation of the owner. And according to at least
one version of the Hanafi law on the point, he cannot
be made liable for the mespe profits. The longer the
wrong-doer is in possession he strengthens his position
while that of the owner is proportionately weakencd.
According to the modern interpretation of the Mu-
hammadan law the owner may find aller a certain lapse
of time that the Court will not hear his esuse at all or
refuse to give himn any remedy. Kven if his suit is
heard, and he cstablishes his right he may possibly find
that he has been inproved out of his property. Sup-
pose it is his land that the defendant has been hold-
ing possession of in bopa fide assertion of a title
however wrong and the latter has made improve-
ments on it by way of addition, such as by building
or planting trees on it. If the value of such im-
provements excceds that of the land the man in pos-
session will have the option to keep it by paying its
value to the owners. Apparently even if the man in
possession does not assert a title but has made im-
provements the owner cannot have the land with the
improvements without paying for them, and i they
are such that they cannot be removed by the usnrper
without injury to the land and the owner is not willing
to sustain that injury and is not at the same time
able or willing to pay the value of the improvements,
the usurper will have the option to kecp the land on
paying its price. With regard o moveables if the
usurper has made such improvements as to alter the
quality of the thing, such as by dying an undyed
cloth, the owner has to pay compensation to the
usurper for the improvement, if he wants the article
itself, otherwise he can only recover the price.

As regards all other persons who cannot show a better
title than himself, the man in possession enjoys the
same protection of the law, as if he was the owner.
It another persen wrongfully takes the property from
his possession or injures it, he can sue for recovery of
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the property or damages! He may also defend his
possession by the use of foree if necessary,

As against the rightful owner, however, the wrong-
doer’s possession of the thing rests entirely on his
responsibility. 'That is to say if it perishes or is
damaged in his hands even without any fault of his,
he would be held liable, A person is said to be in
wrongful possession or a usurper {ghdsib (_\2)
if he takes or keeps a thing without the permission
of the owner and with the intention of depriving
him of it cither permanently or temporarily. A man
may lawfully come into possession of a thing as by
a contract and yet if he keeps it when the contract
has expired with the object of appropriating it, he
becomes a trespasscr or usurper.

But if the man who is, in fact, in possession does
not hold it adversely but on behalf of the owner his
possession will be treated as of the owner himself. In
gome cases, however, a person may be in possession of
another’'s property neither adversely to him, that is,
with the intention of permanently depriving him of
it, nor professing to hold it on his behalf but in pur-
suance of his own right as is the case with a lessee
or a pledgee. Here according to Muhammadan law,
the lessea or the pledgee and not the owner will be
held at any rate for most practical purpeses to be
i possession. The owner has a right to possession
on a certain contingency, namely, paymcnt of the
debt or expiry of the lease. Hence a voluntary dis.
position, such as a gift, which requires delivery  of
possession to complete i, of a property under pledge
or lease remains in suspense until it has been freed
and delivered to the donee.

As regards the right of a pledgee or lessee to present
possession, it is so far as we have seen in his own
right that the owner cannot take it from him unless
the claim nunder which he holds the property has come
to an end. DBut with reference to the preservation of
the property itself his position is that of a trustee,

1 ¢ Durru'l-Mukhtgr’, vol. v, p. 136,
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Possersion may be complete or incomplete. Posses-
gion is seid to be complete when sll but the owner or
his servants or agents are totally excluded and no
other person has a right to possession of the thing
at the same time. For instance, possession of the co-
owner of an undivided share or mushd‘ isincomplete,
inasmuch ag the other co-owner has a right to posses-
sion over every particle of the property.

Complete and
incomplete
possassion

Ownership of usufruct which is mostly creatcd by Ownership of
contract implies & much narrower range of rights than usufruct

that of property. The powers of alienation of an
owner of rights of this class are more limited and
his right to their protection is also imperfect according
to the Hanafis as already indicated. The rights and
powers attaching to ownership of usufruct are mostly
defined by the confract of the parties and will be
considered in connexion with the subject of contracts.

}1‘-1’

2%



Modes of
acguisition

Original
acquisition

CHAPTER VII
ACQUISITION OF OWNERSHIP

SECTION I—ORIGINAL ACQUISITION AND PRESCRIPTION

LvRRY human heing has a right as inherent to his
gtatus to make such use of his physical and mental
faculties as he chooses, provided he does not interfere
with similar liberty of others. It is by the exercise
of this inherent right that rights and obligations
connected with property are mostly scquired, transferred
or extinguished.

Ownership, as stated in * Al-Majalldh’, is acquired

either by (1) ihriz (J']}:-| that ie securing or taking

possession of things not already owned by another, or
in other words by original acquisition; (2) nagl (J&)
or transfer by the owner; and (3) khalf (‘_&15..) or
succession. The last mode of acquisition belongs to
the department of family law,

Such phyeical objects as are not intended for
common use and have not already heen appropriated
by some one may be secured as property. The nature
of “ securing’ by means of which res nullius is con-
verted into property depends npon the character of the
thing. For instance, trees growing on mountains are
regarded as res nullius; if a person cute such a
free or has it cut by his servamts or by employing
labourers he will be dcemed to have done enough to
secure it as his property.

Similarly game is secured when it is disabled from
running away or escaping. DBut so long as stratagem
is needed fo reduce it into that condition, it ecannot
be said to be secured. For instance, fish which is in
water so deep that skill is required to catch it would be
regarded as game and not the property of any individual.
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Grass is also secured in the same way as trees.
Water is secured by separating it from the source
of its supply ns by collecting rain water in a jar or
a reservoir. But supposing a man digs a well or a
tank and collects water therein from the underground
current, such water cannot be said to be fully secured
as 1% 1s nod isolated fromn the source of its supply.

Waste land (nawat wlﬁ), that 18, land which is not

the property of any one, nor forms part of the pasture
or forest belonging to a village, can be secured by a

man as his private property if he revives it (yahi )

with the sanction of the head of the State. I.and is
said to be revived if it is actually brought under
cultivation or prepared for the purpose as by irriga-
tion or by proteeting it with a boundary wall or
fence.

According to the strict theory of Mubammadan law Prescription
a thing thuat belongs to another cannot be acquired by
micre possession however long, in other words there
can be no acquisition of property by prescription.
But the same result has, to a pgreat extent, been
achieved indirectly in modern times, by the lawyers
of Turkey and Bgypt recognizing the power of tho
Sultdn to forbid the Q4di to hear suits instituted after
the lapse of a certain time. They argue that the head
of the State who appoints a Q4df may limit his juris-
diction to a particular class of cases and thus exclude
from the juorisdiction of the Court suits which have
been instituted aftor a lapse of certain time.

Though property cannot, according to the original
theory, be acquircd by mere prescription the law
permits acquisition of rights connected with prop-
erty in the mature of cascments by prescription.
For instance, a right of way over another’s land or
a right to discharge rain water and according to the
compilers of ‘ Al-Majalldh* also a right to & certain
amount of privacy for females. The right to privacy, it
mey be mentioned, appears not to have becn favoured
by ancient jurists. No time seems to be fixed for the
acquisition of a right of casement, but the user must be
ancient, TFor instance, a person building a new house

36
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near another’s land cannot discharge the rain water
of his premises over such land.

SECTION IT—CONTRACT

The most important and frequent mode of acquisi-
tion of ownorship is transter by an act of the person
having the ownership to another person.  Such transfer
is cffected by means of a contract, which as a techni-
enl tern has o wider signification in the Muhammadan
law than in the Knglish Iaw,

‘'he corresponding Arabic word for contract is ‘aqd
(siz) which litcrally means conjunction, tie. In law it
means conjunetion of the eleients of  disposition,
namely, proposal {ijih lagh and acceptance (qabil
Jas)- Analysing it in further defail the conception of
a contract in the language of the jurists will be found
to involve four causes (adal): (1) fdaha (dalel) or
that which appertains to the persons making the con-
tract, (2) Mad'dia (&o\s) or that which apperiains to
the cssence, namely, proposal and aceeptance, (3} Sdariu
(d,p0) or that which appertains to the outward mani-
festation and (4) Ghayia (£a8iz) or that which relates
to the result aimed at)! In other words n contract
requires that there should be two parties to i, that
onc party should make a proposal and the other should
accept 1f, that the minds of both must agree, that
is, their declarations must relate to the samo matter,
and the object of the contract must be to produce
a legal result.  Proposal and acceptance are the con-
stituents of a contract so that, 1f either of them he
wanting, thore can be no contract.  For instance, if A
offers to sell or to make a gift of certain property to
B but B does not accept the offer the sale and the
gift will fail.

It 18 not a necessary part of the conception of a
contract that therve should be a mutnality of advantage,
at any rate, of a pecuniavy character. For instance,
a hibd or gift is o form of contract though the pecu-

1 ¢ Bharhi-Vigdya’, vol. ii, pp. 4-5
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niary advantage is entively on one side, that is, on
the side of the donee,

The dominant idea of a contract in Muhammadan
Inw is that it establishes a tie of legal relations arising
from the consent of the minds of two persons to deal
with each other in respect of certain rights of theirs.
Tor instunce, when A sells or gives an object to I,
the former consents to pass on his proprietary rights
therein to the latter who consenis to take the prop-
crty with whatever obligations might be incidental
thereto, such as the linbility to puy taxes if the sub-
ject-matter of thie transaction be land, to take care of
and to feed if the thing sold or given be an animal
and in the case of a sale, ailso to pay the price. In
the case of a gift, on the other hand, thero is the
moral obligation of gratitude on the part of the donec
towards the donor, and the Muhammadan law does
not ignore the moral aspect of a transaction.

The question of creation of legal relations is freated
in the Mubmmmadan legal theory as distinet from the
question of completion of such rclations. The latter
depends on the nature of particnlar transactions. For
instance, if it is intended, by u transaction to effectuate
a tramsfer of a physical object, the legal rclutions in
such o case will not, strictly speaking, be said to be
completed until the fransfer has wclually taken pluce.
In certain cases, however, the law relaxes the prineiple
taking the declaration of consent by buth the parlies,
as a complete creation of legal relations and cowmpels
each party to carry out what he declared he would
do. This it does only when a contract involves a
mutuality of advantage as in @ sale bocause in such
a case gencrally speaking there is nu danger of injury
to any one and the necessitics of every-day business
call for it. ¥or obvious reasonus, however, the law docs
not step in to complete what has been left incomplete
by the parties in a case where there is no mutuality of
pecuniary advantage as in a simple gift and leaves ik to
the party who is making the sacrifice to complete it by
actuslly delivering possession of the thing. But an
exception to this is sometimmes allowed as in a contract
of suretyship. In such a contract which is delined as
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the adding of the surety’s liahility to that of the person
originally Hable, the consideration that passed to the
Jatter is considered sufficient to support the new promise.
The case of a pledge has given rise to a difference of
opinion, some holding that the money leut is opposed to
the promise to repay and the delivery of the property
to the lender is to be regarded as something separate
for which there 1s no consideration; others hold a
different view. A wdqf is also regarded as a contract
and some jurists hold that there should be a mutwalli
to accept the grant on behalf of the beneficiaries.
The formation of a contract according to Muham-

of a contract juadan law does not, gencrally speaking, require any

formality. All that is requived, as we have sccn, is
declaration of consent by each party. The declaration
that is first mwade is called proposal and the second
declaration is called acceptance. The proposal and ace
ceptance must be made at the same meeting (mujlis),
either in fact or what the law considers as such.
Suppose a man proposes face to face to another to sell hisg
horse to him, if the person addressed leaves the place
without signilying his acceptanmce the offer comes to
an end, because there is no obligation on the owner
of the horse to keep his offer open. DBut if the offer
is communicated by means of a moessenger or a letter,
the meeting for the purpose of aceeptance iz held to
be at the place and time the message reaches the
person for whom the offer wag intended. 1f the prom-
isce then signifies his acceptance the contract is con-
cluded. The acceptance must be in  terms of the
proposal, that is to say, the two minds must be in
agreement, otherwise there is no real consent.

In this connexion I may point out that the books
spesk of certuin words as being plain (sureech) and
certain other words as being allusive (kandya) in re-
lation to particular kinds of disposition. What is
meant is that when & man has used plain language,
therc is no need for inquiry as to what he meant,
but such an ingniry becomes necessary when he has
used ambiguous language. It is not to be supposed that
so far at least as contracts and dispositions relating
to property are concerned that the mere utterance of
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certain words without the corresponding intention as
understood in Muhsmmadan law, would effectuate a
transfer of property or create any obligations. I have
dealt with this question fully elsewherc.

The validity of a contract like that of other juristic conditions
scts depends first of all on the legal fitness of ihe of a contract
persons entering into it. Il the persons making a con-
iract or disposition have not the neccssary capacity it
would be void altogether. As the esscence of 4 contlract
is consent, the law insists on the possession of under-
standing for the validity of any form of contract, but
for voluntary dispositions 1t further requires maturity
of understanding in the donor. Another essential of
a valid contract like that of any other juristic act is
the litness of its subject-matter (mahal); if the
subject-matter is not fit lor the purpose, the contract
relating thereto will be void altogether.

In this connexion it is important to bear in mind
that the basic idea of alienation according to Muham-
madan jurists 18 the physical transfer of a thing by
its owner fo another. 'This idea has been widened in
gome respects by juristic equity to meet the exigen-
cies of a growing society, but is still perceptible through-
out the entire law governing transfer of property.
Henee it 1s, that contracts of leuse and hire (ijdra)
which are regarded as a sale of the future usulfcnct
and of salam and istisva are freated as excepbions
to the general rule governing contracts.

The same idea pervades the law relating to voluntary
dispositions, 'The subject-matter of a gift or wdqf, for
instance, must be tangible property in existence at the
time of the disposition and the donor or the grantor
must divest himself at once of his propriefary interests.
A bequest, it is truoc, holds good not only in respect
of such property, but also debts and choses in action;
this is so because, as the jurists point out, it has the
sense of succession.

Moreover, it is this theory which makes most of
the rules restrictive of the powers of alienations in-
telligible ; for instance, the general rule of law that
there can be no sale unless the subject-matter of it
is in existence at the time of the contract., What
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is considercd of importance in connexion with the
question of fairness or unfairness of a bergain is
not merely the abstract state of mind of the buyer,
but the state of his mind with reference to the sub-
ject-matter. In fact, conseni without a knowledge
of the thing to which it refers is, as I have sad
elsowhere, regarded as incomplete.  For this reason,
the buyer of a property has cerlain ‘options’ given to
himn to get rid of the bargain even aftor it has been
concluded, and he has received delivery of the property,
These are called options of defect (fayb) and of sight
(rayat), that is to say, if the buyer had not seen the
property at the time of purchase, or even if he had
seen it but o defect came to light aftorwards he can
cancel the bargain. The question here to he con.
gidered is not whether any fraud was practised upon
him, or that the defeet might have been known if he
had used ordinary diligenee, but whether the buyer has
obtained what he really consented to buy. 1f, thereforc,
he bought with all defeets he will have no option.! As
vegards the position of the vendor 1t is somewhat
different.  What he reccives is consideration or value,
and every one is at liberfy to place such value npon
his property as he chooses and the law cannot in-
{erfere, unless 1t is in a position to infer deception
as when the price is grossly inadequate. The buyer,
on the ofher hand, consents to buy something specific;
and that is why the Muhammadan law lays so much
sbress on the question as to which of ithe two things
in ecxchange shall be deemed $o be the price and which
the thing sold. If both the articles of exchange be
ol the naturc of price as in a sale of gold for gold,
then there is no question of valuing the thing sold,
and each party should get equal the quantity of the
other, Otherwize there would be manilest unfairness
which the law does not allow.

As regards conditions and limitations whlch may

and limitations he lawfully embodied in a contract or disposition,

which may or
may 1ot be
emhbodied in

a confract

one must have regard to the nature of the trans-
action itself. A condition which is repugnant to a

L ¢ Al-Majalléh ', p. 40,
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contract or iransfer but is of advaniage to one of
the parties would make the transaction vitiated if nade
an inseparable part of it. A gift or an ordinary
sale, for instance, is an out and out transfer of the
proprietary rights in presenti and if it, thercfore, be
expressed to take effect from a future dagte the
transaction will be vifiated, Similarly a gift or a
wiqf must be an absolute and unconditional transtor
and hence, according to the more generally accepted
view, cannot be made subject to an option. On the
other hand, if the condition be such that the nature
of the transaction admits of 1it, it will be upheld.
Tor instance, it being of the very natwre of a testa-
mentary disposition that it should he contingent,
on the death of the testator, the law permits a
devise of the fes simple of a property to one person
subject to a gift of the life cstate to another. But as
in Muhazmmadan law the general rule is that no
preperty can at any time be without an owner, the
first inker must be in exiztence ab the time of the
testator’s death. No successive estates can be created
by an ¢nter vives gift, or by sale as in their very nature,
they are a transfer of the entire rights of the owner
to the donee or the buyer. A wiqgt, however, stands
on a different basis. Ifs very ides is permanent
detention of the property and not a fransfer of it,
properly so called, so that what remains for disposal is
only the usufruct which necessarily is fo be enjoyed
by men in perpetuity, without any one acquiring any
ostate or interest in the property itself, The hene-
ficlaries of a wdgl are mervely stipendiaries. The need
for such tying up of property was first felt in connexion
with mosques and charitable institutions, but the prin-
ciple being once rccognized it was necessarily extended
to other laudable ohjects. The difficulty, according to
Muahammadan jurisprudence, was to obtain the power
to tie up property, once that was secured the only
limitation which is insisted on as regards the object of
such & disposition is that it must not be opposed
to the policy of the Muhammadan law,

A condition in aid of a confract is valid, such
88 a sale with a condition that the vendor will have
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possession of the property until the price is paid, or &
sale on condition that the buyer should pledge some-
thing with the vendor as security for the price,
Similarly any condition which it is customary to em-
body in a contract will be upheld, for instance, sale of
a garment with a condition by the vendor that he
will mend it or of a lock on condition that the vendor
will fix it on the door,

A condition which is not of advantage to either
party is regarded as a surplusage and cannot be
enforced. Tn other words a condition which is
superimposed upon a contract bui net made an in-
separable part of it would fail, if it 1s repugnant to
the nature of the real transaction. WFor instance, a
gift to & man with a condition that he is to enjoy
the property in a parlicular way would be treated as
a surplusage.

As more than one person may be joint owners of
a property similarly parties tos contract on each side
may be more than one person. In such a case under
the Muhammadan law the benefit under the contract,
for instance, the property to be rcceived belongs to
all in common bhut for the purposes of securing fulfil-
nient of the contract cach one is agent of the other,
Hence each of the joint promisees is entitled to bring
o suit on the contraet without making the others
parties but all will be enfitled to whatever is realized
to the extent of their shares. No one, however, may
do anything which might affect injuriously the rights
of others. Hor instance, one joint creditor cannot grant
time to the debtor,

In Mubsammadan law contracts having regard to
their principal features may be thus classified :—

1. (1) Alienation of property: for exchange, namely,
sale, (2) without exchange, namely, heba or simple gift,
(3) by way of dedication, namely, waqf, (4) to create
succession, namely, bequest.

2, Alienation of wusufruct: (1) in exchange for
property, namely, ijdra, which includes letting things
moveable and immoveable for hire, contracts for render-
ing services, such as for the carriage of goods, safe
enstody of property, deing work on goods and domestic
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and professional services, (2) not being in exchange
for property, for example, accommodate loan (4'riat)
and wadiyut {deposit).

3. Contracts, (1) for securing the discharge of an
obligation, namely, pledge, suretyship, (2) for repre-
sentation, namecly, ageney and partnership,

4. Alienation of marital services, namely, marriage.

Having regard to the conditions which may be
imposed by the parties, some contracts may not be
made dependent on a contingency or veferred to a
future date, such as marriage, sale, gift, and gener-
ally speaking also wdqf, and some which may, such
a8 lease, suretyship, bequest and the like.

A dependent vight or a right & personwm, whether Dependent
arising under a contract or by the violation of a right rights cannot

. _ . be transferred
cannot, according to the general rule, be a subject-
matter of transfer. The reason is that, in the first
case, it has ite origin in the express consent of the
person of incidence and in the second case by implica-
tion of law. Tt can be dealt with, however, by the
promisor’s consent. Such n transfer is called hawdlat

(B> which corresponds to novation.  The nature of Hawalat

this transaction may be thus expluined. A has s debt
owing to him from 13 and A himself owes a debt to
C. All the threc agrec that C instead of realizing his
dues from A and A his [rom 13, € shall realize his

due from 13. A negotiable promissory note or a bill Negotiable
promigsory
notes and hills
ing to the ordinary rule, be invalid. But il a custom of exchange

of megotiability ol sueh notes or bills is found to
exist in a particular country, so that the debtor
would know as an implied term of his labiliby that he
may have to discharge 1t at the instance of the trans-
feree of his creditor, the transaction would be upheld
though it may be regarded uas improper because the
consent of lhe debtor to the transfor is merely a
matter of implication from the existence of the
custom.

A dependent right may, however, devolve on a third
person by the operation of law, such as by succession
or insolvency. .

37 -

of exchange (suftaja ay3aw) would, therefore, aceord-
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A sale (bai' pp) is defined as an exchange of
mdl or tangible property for similar property! DBat
as in ordinary affairs of life this is not always possi-
ble, the law dispenses with the actual production
and making over of the thing except in certain cases
whick 1 shall mention presently and accepts the
consent of both the parties to make the exchange
as a substitute Lhereof guarantecing to compel each
party to make good what he has promised. Upon
acceptance being expressed which muay be either by
word or conduct the contract of sale is completed; and
it is not nocessary lor this purposc that possession
of the property subject of the sale should be delivered.

It is clear from the definition of sale that nothing
which does not answer the descriplion of mdél can be
the subject of sale. KWor instance, mere rights cannot
as a general rule be sold;? but according to vne ver-
sion of the Hanafi law, which Is said fo be accepted
by the Hanaff Doectors as correct, an exception is
made in favour of a right of way because it is con-
nected with lasting speeific property. 1If, however, a
custom exists for the sale of any parbicular class of
rights connected with property as the custom which
is said to exist in Balkh of selling a right to the use
of water for purposes of drink or watering cattle such
a sale would be upheld on the general ground $hat
custom overrides analogy, or, as the suthor of * Jeddya’
puts it, custom is the avbiter of analogy.®

Sales having regard te the nature of the subject.

matter are of four kinds: (1) bai‘ (g4) or sale prop-
erty so called, when a determinate article is sold for
a price, (2) barter (ougdida «ali.), that is, when
w determinate article is sold for another determinate
article, (3} surf (._._i).c) that is, sale of price for price,
and {4) salam (rkm), that is, sale of price for a
determinate thing.

e ifa'yal, vol, v, p.o 465,
1 ¢ Indyah’, vol. vi, p. G5.
¥ tHeddys', vol. vi, p. 78; TFathu'l-Qad{ ', vol. vi, p. G5,
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To determine which is the subject of sale or thing
sold (mabiaf i) and which is consideration or price
(thaman .63y is 2 mattor of some nicety and difli-
culty in the Muhammadan system. One reason why
importance is attached to this question, is that the thing
gold 1s recoverable in specie but not the price; if the
thing sold perishes, the sale becomes void but not
if the price perishes. Another reason, as already stated,
is that, it is by this means that the fairness of a hargain
is judged. Dissimilars are always treated as raabiaf
or the thing sold and not as price. Of similars some
are always regarded as price, namely, gold and silver.
Of other similars when the thing is specified in the
contract, such as a particular bag of wheat it is re-
garded as the thing seld. If it is not specified but
the property to which it is opposed in exchange is &
dissimilar or a specified similar, the former would be
regarded as the price’

The conditions rclating to the subject-matter of valid Conditions
contracts of this nalure generally are that it must Telating to sale
be (1) in existence except in the case of a salam sale
and (2} capable of delivery of possession, except in a
contract of istisna. Henee, sale of a runaway slave or of
fish in a tank is not allowed.® The subject-matter must
be known and ecerinin, otherwise the sale will be bad.

These conditions come within the general rule that,
if & transaction be of such a nature that it involves
deception of one of the parties, in other words in
which therc is an element of speculation, 16 will not
be upheld. Tor instance, sale of milk in the udder
of a cow 1s not valid. Tor the same reason right to
s passage for the flow of or discharge of water?
cannot bo sold if the channel cannot be defined with
certainty. This 1s the principle en which transactions
in the nature of gambling which were prevalent in
Arabia in the pre-Tslimic days, such as DMuzdbana,
Mundbadha, etc.,* and in fact all wagering or aleatory
contracts are declared to be invalid.

1 ¢ ¥jfa'yn ', vol. vi, pp. 268-ih
% ¢ Heddya ', vol. vi, pp. 40-57.
3 Ibid., pp. G5-6. :
4 Bce ante, p. 14,
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In Arabie, the word salam means advance. When
a man advances the price for certain goods fo be
delivered in the future on a fixed date, the trans-
action is called salam. The goods so paid for in
advance need not, as [ have said, be in cxistence at
the time of the contract, but the law will be satisfied
if they are delivered on the date fixed. In this
form of contract the price must be paid at the $ime
of the contract wand the date of the delivery must
be mentioned. The subject-matter of 2 salam sale
may be all articles including those which are sold by
weight or measurcment of capacity cxcept gold and
silver, which, as we have seen, are regarded merely
as price; in fact, all things which ave capable of
being definitely described as to quantity, quality
and workmanship may be dealt with by this form
of contract. Animals cannot DLe sold in this way
according to the Hanafls, because they cannot, it is
sald, be definitely described or speeified, but Shdfi4
holds otherwise. The latter jurist in fact puts a widoer
interpretation on  the law regarding salam  than
the Hanalis and he weould allow such o contract
it the subject of sale be existent and capable of
delivery at the time specified.  The Hanaffs, on
the other hand, would require that the article bar-
gained for 1nust have o continued existence from
the time of the contract until delivery. Iurther, the
Shafids do not insist for the validity of this form
of contract that the time for dclivery of the thing
must be fixed. According to Abu EHanifa such a
contract must fulfil seven conditions. ''he genus of
the article sold must be mentioned such as wheat or
barley, its species such as whether grown on land irri-
grated by rmin-water or canal, the quality, whether
coarse or fine, the quantity such as so many maunds,
the date of delivery, and the place where it is to be
delivered il the arlicle be such as to necessitate ex-
pensc of carviage. In a salam sale none of the parties
can reserve an option of rescinding it, becausc one of
its conditions is that the price must be paid in advance,
but the option of cancelling the sale for a defect
in the subject-matier is allowed. Whe article bought
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under a contract of this kind cannot be disposed of
by the purchaser before it has been delivered fo
hiim,

Istisné is another form of contract in which the strict Iatisna'
rule regarding the existence and delivery of the article
or the price is still further relaxed. A transaction
of thiz kind consists in ordering an artisan or a
manufacturer to make certain goods answering fo
a given description. Tven the Hanaffs do not in
a contract of this naturc insist that the price should
be paid in advance and it is obvious Trom the very
nature of the contract that the subject-mzatter of 1t
must be non-existent at the time it is entercd into.
The legality of this form of contract is based on a
custom which has prevailed from the time of the
Prophet himself and is also justified having regard to
the neccssities of business. ''here seems, however, to
have been some discussion among the doctors aus to
whether it is to be regarded as a contract of ijara, that
1s, hire or of sale and the accepted view is thal it par-
takes of the mature of both. For instance, a contract
of this kind lapses on death of one of the parties just
like w contract for perscnal services, but on the other
hand, the man who has ordered the goods is entitled
to refuse to accept it if he finds that they are not in
accordance with the order.

When an article which is of the species of price, Surt
that is, pgold or silver is sold for an article of the
same kind, the law requives that there must be mutual
delivery and that each of the articles subject of the
transaction must be equal in weight o the other. In
this connexion, it makes no ditference whether gold
or silver is =old in the shape of coing or ornaments
or otherwise. They are treated always as price,
because that is the very nature of these metals.
When gold is sold for silver or vice versa the law not
only insists upon equality in the bargain but requires
that therc must be delivery of both the articles at
the time of the contract. These striet conditions as to
sale of gold and silver are the effect of the applica-
tion of the doctrine of Ribd (ly))- But the doctrine
is not confined to tramsuctions in gold and silver,
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Ribd literally mecans increase, but it is generally
translated as usury or interest in the Mnglish books
on Muhammadan law. The doctrine of rib4 is in-
tended to be applied to cerfain transactions of sale
and its principle is applied also to leans for a loan
in Muhammadan law is but a species of sale, the
amount to be repaid being in exchange of the
amount lent. As the law vegarding ribd is of con-
siderable importance and lies at the root ol many of
the restrictions which hamper freedom of contracts
in Muhammadan law, it is necessary that we must
understand the scope of this doctrine. The real
authority for the doctrine is a tradition reported
from the Prophet in these words. * (Scll) gold for
gold and silver for silver, wheat for wheat, barley
for barley, dates for dates and salt for salt of tho
same kind for the same kind and the same quan-
tity for the same quantity, from hand te hand and
if they differ from cach other in qguality sell them as
you like but from hand to hand.” The tradition
seems to conflict with what ‘Umar the second Caliph
is reported to have said, namely, that the Prophet
died withont having made any cleur pronouncement
on the question of ribd which is left vague and ambi-
guous in the Qur‘an where all that is laid down is that
God has forbidden ribd. The Bunnis gencrally have,
however, accepted the tradition.

But the question of the scopc of the doctrine is one
on which the greatest difference of opinion exists among
the jurists and the practice of the Muhammadan world
also considerably varies in this vespect. It is, therefore,
pre-eminently a doctrine in the application of which
the circumstances of the time and the practice of
the people of different countries should be given the
greatest weight.

Let us now seec how the doctrine is expounded by
the ancient jurists, The Ianafi doctors have inter-
preted the tradition to mean that whenever an article
belonging to the description of similars of capacity or
of weight is sold or exchanged for an article of the
same species, neither party is allowed to receive any-
thing in excess of the guantity sold by himself, in
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other words absolute equality in quantity is insisted
on., The 8héfifs hold that the law of ribd only
applies to articles of food and such things as consti-
tute price, namely, gold and silver.

The principal rules that have been deduced are that
when one similar is sold for another similar there
must always be immediate delivery of both the things,
though equality is not insisted on if they differ in
species. If the articles opposed to each other in a
sale are not of the same genus or are not measured
by quantity then exccss or profit is lawlal and so also
delay in the delivery of one of the articles, such as o
salc of wheat for money. If the articles are not
similars of measurement by capacifty or weight but
they agree in being of the spme kind then delay in
delivery is not allowed but any excess or profit is not
prohibited. For instunce, sale of cloth of a particular
kind for cloth of the same kind must be from hand to
hand but one party may lawfully receive more than
the other.

The general rule being that ribd applies to articles
which are sold by the weight or measurement of
capacity, suppose the practice changes with rcference
fo the mode of sale. In the case of those articles
which in the time of the DProphet were sold in either
of the two ways such as wheat, barley, dates and salt
which were sold by measwement of capacity, and gold
uwnd silver which were sold by weight, any change in
the mode of selling these articles will not exclude them
from the doctrine of ribd. As regards other articles
the usage of the arket is to determine, whether a
particular article comes within the principle of ribs.
The doctrine of ribd, however, does not according to
many jurists apply to a transsction botween a Muham-
madan and anon-Muhammadan in Dérul hurb. But this
view, is opposed by Aba Yasuf and Shafif. The excep-
tion is based on a tradition reported from the Prophet.!

The rules relating to riba could not fail in its ap-
plication to cause considerable hardships and incon-
veniences to the people. The lawyers, therefore, set to

14 Heddyn", vol. vi, pp, 177-8,
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devise means by which to get over them. Several
expedients of this character are mentioned in the
books, the best known of which as already mentioned
i Bai'wl-wafa (s} wpy). Ite immediate origin is
traced to the time when the inhabitants of Bukhdra got
largely into debis and counld not liquidate them in
the ordinary way and the lawyers had to resort to the
well-known maxim of Muhammadan law ‘needs of
men whether general or parlicular stand on the same
footing as absolute nccessity (i.e. in justifying re-
laxation of the rigour of law)’. This transaction is
regarded as valid! though perhaps improper.

Baiu'l-wafs Is a sale on condition that when the
vendor returns the purchase-money the buyer will
retarn the property. It partakes of the character of a
valid sale inasmuch ag the huyer is entitled to the
income of the property and of a vitiated sale as both
the parties are entitled to annul it and of a pledge
or morfgage masmuch as the buyer eannot =sell or
otherwise dispose of the property. It may be observed
here {hat if Bai‘n'l.wafa can be regarded as valid there
scems to he no reason why deslings in Government
Promissory noles, shares in limited lability companies
and other sccuritics of a like nature should not also be
Inwinl especially as such transactions are nowadays
commonly practised by the Muhammadans and have
hecome 1 matter of necessity.

Eifect of nvalid On the conclusion of a valid contract of sale the

pala

property in the thing sold passes to the buyer and fhe
vendor becomes entitled to the price. T'his is, how-
ever, subject to the power of revocation under certain
‘options’. Dul until the buyer has paid the price he
cannot demand delivery of the property and the prop-
erty remains subject to a lien for unpaid purchase-
money. If, however, the sale was on eredit the vendor
would have no lien.

All expenses incidental to the dclivery of the thing
sold are to be paid by the vendor and those incidental
to the payment of the consideration by the buyer.

1 Beo * Al-Majalldk ’, p, B8.
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The cost of conveyance is to be met by the buyer
and of registration by the vendor!

‘When a thing is seld it includes {1} whatever is
included by custom, (2) everything which is part of
the thing sold or which cannot be separated therefrom
without directly affecting the object of the sale, (3) all
fixtures, (4} all that comes within the scope of the
words of conveyance and, (5) all accessories which have
acerued to the property after the conclusion of the
contract such as fruits of trees,

A contract of sale is liable to be revoked (faskh E“;) Revacation of

. . . . pales
for » number of causes, for instance, in pursuance of

an option stipulated for (khaydrush-sharg hJ:J} )[*,5..)
or of an option of defect (khaydru'l-aib onpal) fus)

that is, when the purchaser of an article subsequently
to the bargain discovers a defeet or if some part of
the thing purchased perishes before delivery or if
fromd causing logs of property has been perpetrated
(khayiru't-taghrir 2 )ﬂﬂ Jlas) or by common consent
(iq81a Al

The Muhammadan law defines hib4 (i) or a simple Gift
gift inter vivos as a transfer of a determinate properby
{m4l) without an exchange. Juristically it is treated
as I have said as a contract, consisting of proposal or
offer on part of the domor to give a thing and of
acceptance of it by the donee. Until acceptance the
gift has no operation,

As already indicated, a further condition relating Delivery of
to this kind of disposition ig that the domor should seisin
complete his intention by delivering seisin of the
property to the donee. This is in accordance with the
Hanafi and Shdfii view and also the accepted Miliki
view.” Until possession has been given the properfy
remains entirely at the disposal of the donor and on

1: Al-Majalldh’, p, 48,

2 Bep ¢ Ashbdhwa'n-Naddir’, p, 525,

3 Hee ¢ Fathu'l-Jalit®, pp. 395-6. Thoro is 2 version of Miliki’s
opinion to the contrary as reported in ' Heddya ', vol, vii, p. 480; bus
the generality of Maliki lawyers tako the same view as the othor Bunn{
Bchools, :

38
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his death it will descend to his heirs. DBut the words
of gift are not treated as entirely ineffective even
before delivery of possession, so that if possession is

- given afterwards in pursuance thereof, there need not

be o remewal of the gift.! .-

As regards the nature of possession to be given the
Hunaff view is in one respeet narrower than that of the
other SBunni Schools. The possession to be delivered
must be separate and exclusive, otherwise the gift will
be treated as vitiated or invalid. Hence gift of an
undivided share [mushd?) in a thing eapable of division
18 vitiated. Mushd (EL::M,) which literally means con-
fusion 35 used in law to denote the mixing up of the
proprietary rights of more than one person in a thing
as in joint ownership, where each co-owner bas a right
until partition in every particle of the property. DBut
as the words of gift are not altogether ineffective
subsequent dehvery of separate possession after parti-
tion has been effected will be held sufficient to make
the gift complete? For the same reason, in the opinion
of the IJanafl lawyers gift of standing trees and erops
apart from the land, of wool on the back of sheep
and the hke stand on the same basis as a gift of
mush4‘, The Shdtils, however, and apparently also the
Milikis uphold g gift of an undivided share,® and the
Judicial Committee of the Privy Council considering
the doctrine of mushd* to be inapplicable to the con-
ditions of # progressive society have held that it
should be confined within the strictest rulest It
may be pointed out that even sccording to the strict
Hanaf{ law gift of an undivided share in a thing
which is not capable of division without impairing its
utility is valid provided such possession is given as
the nature of the property admits of.’

There are certain exceptions to the general rule
regarding delivery of seisin. For instance, if the

1t Heddya ', vol, vii, p. 481; Mahomed DBudish Khan v, Hogseind
Bibi, 16 Cal,, 684 (P.C.).

2 Ihid.

& < Hedhya ', vol. vii, p. 488 ; ¢ Al-Wajiz’, vol, i, p. 249.

4 Ariffa case, 34 1.A., 167, p. 177; Mumias Ahmad's case, 16 1.4,
207, p. 216 ; Mullick Abdool Ghaffor's case, 10 Cal,, 1113,

5 ¢« Heddya*, vol, vii, p. 489
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donee is already in possession of the subject-matter of
the gift or the donor being in possession of the prop-
erty himself or through some one who holds it on
his behalf as a trustee or agent makes a gift of it to
an infant child or ward of his, no formal change of
possession is needed.!! DBut if the person in posses-
sion held the property in his own right or in assertion
of & right adversely to the owner, such as a pledgee,
or & trespasser, the guardian nccording to Hanafi law
will have to obfain possession first before making the
gift.? )

It is not necessary that actual physical possession Nature of
should be given and the law considers constructive Possession to be
possession to be sufficient. If the donor vacates posses- 572
sion in pursuance of the gift, though the donce may
not take actual possession the gift will be held to be
perfected. What is required is that the donor should
empower the donee and put him in a position, to take
possession. For instance, if the donor makes & gift
of a piece of cloth and the donece who is present
says: ‘1 bave taken possession of it’, according to
Abt Hanifa, this will be sufficient to satisfy the
law, The kind of possession to be given depends
upon the nature of the property, for instance, if the
key of a house is made over that would be regarded
ag delivery of the seisin of the house? It has been
held that where a person makes a pift of her house
to her daughter and delivers possession, the con-
{inued residence of the donor with the donee in the
house the subject of the gift will not invalidaie the
gift.4

The law also imposes certain restrictions as regards
the property which may be made gift of. In the first
place the property must be in cxistence at the time
of the gift so that, gift of oil in the sesame or of
butter in the milk would not be valid. It must also

1 ¢ Feddya’, vol. vii, pp. 402-3,

¢ Thid., vol. vii, p. 403 ; soe alsc 23 Bom., 682.

3 t Bahrar-Radg *, vol. vii, p. $11; *Durra'l-Mukhtér' and Supp, te
¢ Raddu'l-Mubtér ’, vel. ii, p. 318,

4 Boe 30 Mad., 305,
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be determinate property (‘ayn) so that gift of a debt
owing to the donor is not valid unless he has authorized
the donee to realize it from the debfor and the donee
has actually done so, thus turning it into determinate
property.! Bat a debt may be made gift of by the
creditor to the debtor; such a transaciion, however, is
really a release. 'I'he general rule according to the
Shafii and Mdhki authorities 1s that such property
can be made gift of, as can be sold, thas is according
to Mubammadan law? The Courts in this country'®
have for a long time upheld gifts of landed property
in the occupation of fenants and lessess and of Gov-
ernment securities.® As I have suggesied a general
practice to that effect would make such transfers valid
even according to the sbrict principles of law.

The idea of a gift in the theory of Mohammadan law
is transfer of the corpus of a thing to the donec. If,
therefore, the words of gift show an intention on the
part of the donor to transfer his entire rights, any words
imposing limitations or econditions repugnant to {ull
ownership on the part of the donee would be treated
as surplus-age. For instance, if the donor has said: ‘1
give you this thing for thy life’ the Hanafi, the Shafii
and the Hanball jurists would regsrd it as a gift of

‘the fee simple. On the other hand, if the words

of gift relate only to the usufruct of a thing, the law
would prima facie treab them as having the effect of
a loan as when a donor says ‘this house of mine is
for thee as a gift by way of residence or for thy
residence as o gift'.  According to the Maliki law,* a
life estate can be created by an inter vivos gift and so
also the donor may reserve the usufruct or use of a
thing for himself for life or for & limited period of
time and subject therelo make a gift of it, The latter
result may be achieved in Hanafi law® by a hibd made
on condition of an exchange, the donor making it a
condition that the donee shall maintain him as long as

1 ¢ Baddu’l-Multdr *, vol. iv, p. 558

¢ Tuhfatu'l-Minhdj ’, vol. ii, p. 542

3 Muliiek Abdool Gafoor v. Mulika, seo 10 Cal,, p. 1113.
4t Fathu'l-Julil’, pp. 395-400,

5¢ A} Majalldh *, p. 185,
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the donor lives or give him something in exchange or
pay off his debts. The gift and the condition, in such
o case, would both be walid.

Again a gift must be an out and transfer in pre- Gift cannot
sentt, and, therefore, it cannot be so made as to take be made
effcet from a future date. Nor can it be made condi. conditional
tional. For instance, the donor saying to the donee
“if I die before you this properby is yours’ such a gift
which is called rugba (&) would be bad. A conditional

gift, however, must be distinguished from a gift with
& condition ; while in the former case the giit itself
iz void, it wonld be walid in the latter casc and the
condition except when it is by way of stipulation
for an exchange would fail. Suppose a woman says
to her husband ‘if T die then thou art released
from my dower’, it would not be a valid gift or
releage of the dower to the husband, as it is made
conditional.

A gift dnder wivos may be made to some definite Conditions
individual who can take possession of the thing cither reiating to
himself or through his agent or guardian, or to some the donee
object of charity. An absolute gift to charity is called
sadaqa (Bae). It may be pointed out that a sadaqa
differs from a wiqf in this, that in the former the
subject-matter 18 transferred out and out, while by the
latter the corpus is made inaltienable and only the
income is available to be spent in charity. When
a gift is made to an individnal the donee must be
getually in existence at the time of the giff, so that
gift to a child en venire s¢ mare is not valid.

It has been held that a deed creating a life interest
with remainder over and & gift to unborn persons are
yvoid under the Muhammadan law.!

According to the Hanafis a gift being a disposition Revocation
of property without consideration it can be revoked by ofa gift
the donor even after possession has been delivered to
the donec, who however unfil such revocation may
lawfully exercise proprietary rights over it. The right

to revoke a gift is called raja‘t (;iag_.h)). The position

1 36 Cal,, 431.
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of the Hanafi jurists on this point seems to be in-
consistent but is insisted on, in spite of a tradition
which condemns revocation of a gift. This tradition
they construe as having the elfect merely of making such
revocation abominable or improper. They at the same
time allow numerous exceptions which deprive the
general rule of all effective operation. A gift cannot
be revoked under the following circumstances i—

(1) If the gift is to any of the donor's ascendants
or descendants, brothers or sisters or their children,
uncle or aunt;

(2) When the gift is made during coverture to the
husband or wife of the donor as the case may be ;

(3) If the subject-mabter of u gift be land, and the
donor erects a building on it or plants a tree in i,
or if the property be so improved that the increuse
cannot be scparated, for example, when the subject-
matter of the gift is an animal and the donor fattens
it by feeding, or if the thing given has been so altcred
that a different name would be applied to the new
substance, for ¢xample, when wheat is turned into
flour ;

(4) If the donee has sold the property subject of
the gift to another or parted with it by gift followed
by delivery of the property;

{5) When the thing given bas perished in the hands
of the donee;

(6) If either the donor or the donce has died;

(7) I1f the gift be to charity or Sadaqa;

(8) If the donec or somebody on his behalf has
given to the donor something in exchange for the
gilt and the donor has taken possession of it.!

Again the revocation must be explicit and confirmed
by the order of a Judge, because, the law on the ques-
tion being one on which jurists have held diferent
opinions, the declaration of it by a Q4di 1s necessary
to remove the doubt. But if none of the conditions
enumerated above have happened the order will be
made as a matter of course. The Shafi‘is and Hanbalis
allow revocation of a gift perfected by possession, only

1 +Heddya', vol. vii, pp. 434-506; ¢ Al-Majalldh’, pp., 186-7.
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when the donee is a child of the donor? and according
to accepted M4liki view, revocation of a gift after
delivery of seisin is not permissible at all.?

A simple hib4 or gift 18 to be distinguished from Hiba
bi Sharti’l-‘iwad ( syl b}&g &) or gift on condition
of an exchange. For instance, A gives g house to I3 on
condition that B will give to A a garden belonging
to B. Such a transnction partakes of the nature bhoth
of gift and sale. It is regarded as a gift in its incep-
tion, so that it will not be valid with respect to an
undivided share (mushd®), and neither party will acquire
any right in the thing given to him before delivery
of seisin. After delivery of possession by each party
the transaction has all the incidents of a sale, so
that neither party can revoke his act, the right of
pre-emption will attach to the property and either
party can return for defect the article which he
has received.® Hiba bi Sharti’l-iwad must be dis-
tinguished from hibd or gift on receiving something
in change which is gencrally called hiba’ bi'l-‘iwad
(992 an). For instance, A makes a gift of a

house to B receiving from B & ring in return
without the exchange bheing made a condition of the
gift; the only effect of the exchange in this case
would be to prevent the revocation of the gift;
otherwise the transaction has all the incidents of a
simple Gift.

According to Muhammadan law the very conception wagf
of property involves the idea of its being owned by Tts definition
some one possessed of full powers of disposition over
it, thomgh such powers or some of them may be in
suspense for a temporary causec. Dut as an exception
to this general rule the law recognizes the validity
of a waqf (—,) which is a form of alienation by which
a property passes from the ownership of the person mak-
ing the disposition without its being transferred to the

1< Tuhfitu's Mind] ', vol. ii, p. 345.
See Nailu'l-Ma'4rib, vol. ii, p. 10.
9 ¢ Fathu'l-Jalil’, p. 401,
3 ¢ Fatéwih ¢ Alamgiri’, vol. iv, p. 550 of seg, Bee also 13 C.W., 160
where a Bale iz distinguished from hiba‘ bi'l-‘iwed.
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ownership of any human being. Wdqf literally means
detention and is constituted by the appropriation or tying
up of & property in perpetuity so that no proprietary
rights can be exercised over the corpus but only over
the usufruct. The Muhammadan jurists of the eighth
century appear to have been considerably exercised as to
the legality of this kind of disposition. Abd Hanifa was
strongly opposed to it, but the necessity which was
felt for permanent settlermnents of property for the
poor and for other charitable objects pious and useful, at
last triumphed over his opposition. Those who sup-
ported it could point to mosques, and inns for travellers
ag examples of property which had bheen from $ime
immemorial recognized as inalienable. Those jurists,
however, who did not like to treat wdqf as an exception
to the general principles of Muhammadan law applicable
to property held that in fact the ownership of a
property subject of whgf passes to God and becomes
revested in Him as e is originally the owner of all
created things, But as God ie above using or enjoy-
ing any property, its usufruct must necessarily be
devoted to the benefit of human beings?

The motive of law in anthorizing waqfs is to enable
the wiqif or donor to secure spiritual advancement in
the life to come and also popularity in this life in
the same way as by gifts and bequests but in a
higher degree. Bui sccording to the general principles
of Muhammadan law regarding dispositions of property,
a wiqf would be legally valid, even though the proper
motive might be wanting; for instance, a non-Muslim
may make a wiqf for meritorious purposes, but he does
not thereby make himself entitled to spiritnal reward
as he does not believe in the one God who alone
can hestow such rewards,

The object which is sought to advance by & wiqf
must not be opposed to the general religious
policy of Islém, so a& to involve sin, such as the
building of churches and temples, the encourage-
ment of offences against society, such ag highway
robbery and the like, and must be charitable in the

1 This is the view of Abk Yusuf and Mahomed, Bee ¢ Heddya " and
* Fathu'l-Qadfr’, vol. v, pp. 416-32.
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very general sense of being of some benefit to men.! The
ultimate object or objects of a wiqgf must be of a lasting
nature so that the income of the property as it accrues
may be availed of. Therefore if a wdqgf is intended to
be confined to a limited or terminable purpose, or for a
particular period of time, it will be bad, for instance,
a waqgf for fifty years. If, however, the specified objects
be limited or happen to fail, but a general charitable
intention is o be inferred from the words of the grant,
the wiqf will be good and the income or profit will be
devoted for the benefit of the poor, and in some
caseg, t0 objects as near to the objects which failed
as possible. This rnle is analogous to the doctrine
of cypres of the English law. A specified purpose may
fail from various causes, such as its non-existence, for
instance, when a wiqf is made for A’s children and
thereafter for tho poor and no children are born to
A, or for uncertainty, such as a wiqf for A or B and
then for the poor. '
The very design of a wdqf being to create o perpetuity, The scope of
the law imposes no limitation of time within which the waqt
objects or uses must come into being. Tn this respect
the grantor is practically unfettercd in his diseretion in
disposing of the income In any way he chooses by the
grant, He is under no restraint, subject to what has
been stated above, as to the nature of the nses or estates
that he may create. The general principle is that the
directions of the grantor are as binding and elfective
ag the rules enacted by the lawgiver. The enjoyment
of the income may be secured for a number of objects
to take successively, whether in existence at the time
of the grant or not, provided the f{irst taker be in
existence. 1for instance, the gift may be for the
children of Z41d for their lives, then for the children
of Omar for their lives and their descendants in suec-
cession and on their cxpiry for the poor or the uses
may be made contingent on a certain event. The
beneficiarics may be an indefinite class of mien or an
institution, in which case the disposition must be

VIn 18 Mad., 201, and 81 All, 136, questions arose a8 to what uapg
would be superstitious according to the Sunn{ law,

39
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intended to relieve human wants or sufferings; for
instance, & waqf cannot be made generally for the
inhabitants of a particular town without specifying
the poor among them, nor for the support, say, of 8
club for rich men but wdqls for Madrassahs, hospitals,
rest-houses for the relief of travellers, or of soldiers
engaged in a holy war, ete, would be good. The bene-
ficiaries indicated may also be individuvals or a limited
class of men, such as the children or descendants?
of A, in which case it makes no difference whether

donor’s family they are rich or poor, because so far as the gift to

them by wav of wdqgf i8 concerned, the law treats it
to that extent as a hiba' or simple gift. The dif-
fexence between a wiqf of the latter category and
a hiba’ would be this, by a wiqf mainly for the
benefif of one’s family the residue on tho expiry of
the [awily goes to the poor or scme other unfailing
purpose of that charagcter, while a donee under a hiba‘
takes the property absolutely. The Muhammadan
jurists think that every family is liable to become
extinet some time or other; but even if they ave
wrong on that point it would make no difference
in their view as to the validity of a wiqf for the
benefit of the donor's family or descendants, as such
a grant s regarded as an act of charity and, further,
tho residue, if any, would go to the poor. I may observe
here that charity in Muhammadan law is understood
in a much wider sense than in the Iingliah law.
In Muhammadan law it includes any good sct. The
validity of widgfs for the donor's family is established
by an absolute unanimity of opinion among all the
Schools of law Sunni as well as Shi‘ah and among
the jurists of each School; hence this may well be
regarded as a clear case of Ijmd‘ based on unanimity
of opinion, which in itself, as we have seen, is am
authoritative source of laws apart from the texts ox
the reasons on which it may be founded.

So. far, however, as the Anglo-Indian Courts are
copcesned, a wdqf according to them as repeatedly

i It iz doubtful whether according fo the Judicial Committee of the
Trivy Council tho descendants of an ipdividual wonld ke regarded as
a limited clags, seo 23 Cal., 619,
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held by the Privy Council' riust bs a substdntial dedi-
cation to charity, charity being understosd in the
sense analogons to that of the English ldw thereby
excluding all settlements for the benefit of the domor's
children, kindred or posterity, or in favour of a suc-
cessioh of individudls as not coming properly within
the scope of wdqf. The rulings, however, concede by
“way, ae it were, of compromise that so long as the
grant to charity Is substantial and not illusory,
provisions of & terminable hature if made out of the
propetty for the grantor's fatuily would nbt invalidate
the waqf.?

But, though the law iz practically unfettered with Property which
respect to the objects of such & grant, the accepted ma‘%%‘-" dealtf
juristic theoty is certainly very narrow ag to the forms 1th by wadq
of property which can be properly settled ir wédf.
The property must first of all answer the descriptioh
of mdl or tangible property, as ih the case of a gift
go that wiqf of & mere right to the usufruct such
as o rent eharge is not allowed. In the hext place
it must be productive or capable of being tsed with-
out the substance being consumed. Thig rule exehides
moveable property generslly including money. A few
specified articles® and such movesbles with respect to
which & prevalent practice {ta‘ammul) to make wéql
has been established in the particular country in which
the grantor resides are exemptad from the operation of
the rule. It has becn held in Kulsom Bibi v. Ghulam
Husain Ariff, 10 C.W.N., p. 449, and 9 Bom. L.1%.,, 1337,
drid 83 Mad., 118, following 9 C.L.R., 66, atid dissenting
from 24 All, 190, that wdqf of shares in o joint stock
cothpany and of Governmefit promissory notes is not
valid. This view is undoubtedly In agreement with the
strict conception of wiqf in Mubammadan Jaw, but it
may be a matter for further consideration whether
it is in aecord with the principles of construction and

1 See Mahomed Ahsanulle Chowdhry v. Amarchand Kunddr, 17 Cal,,
498 (D.C.}; Abul Fate Mahomed Issak v. Baswmoaye Dhur Ohowdhry,
93 Cil., 619 (P.C.J.

% See 22 Oal.,, 615 ; 14 Al%., 375,

# Buch #n war horses, camels and swords whlcﬁ att tdken ouf
of the rule by force of cerfain traditions.
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application of Muhammadan law as enunciated by the
Privy Couneil. As the validity of a simple gifi of Gov-
ernmen$ securities and of shares in companies is weil
cstablished, it may be argued that the same principle
should be analogically applied to wigts, especially as
the doctrine of ribé has never been recognized by the
British Indian Courts. The above restrictions regarding
the property which may be made tho subject of waqf are
baged on juristic deduction and not on any positive fext,
and it may also be said that they should not he followed
te the letter as they are obviously unsuited to the
modern circumsilances of life.

In somc respects, however, even o wiqf dnfer vivos
is lesg restricled with regard fo the nasure of property
which can be made subject of such scttlement than
other forms of disposition. Ifor instance, if the prop-
orty at the time of making wiqf belongs o the
grantor, 1t is no objection to such a disposition that
other persons have some intorest in it, such as a lessce
or mortgagee. And according to the accepted view of
the Hanafi l!law in India and of the other Buouni
Schools generally, & wiqf unless it bo a dedication in
the nature of a mosque or a similar institution may
be validly made of an undivided share in a property.!

Tho creation of a waqgf does not require the use of
any particular words, but the intention to settle the
property in perpetuity must be made clear whether
by the use of the word waql or otherwise. If g
wiqf is in the shape of an institution for public use,
such as a mosque, a rest-house for travellers, a burial
ground and the like, some act i3 necessary by which
dedication to public use may be inferred. Opinion is
considerably divided among the jurists on the question
whether delivery of possession fo a trustee at the time
of making a wiqt is necessary in law, but the weight of
juristic opibion secms to lie in favour of Abd Yasuf’s
view according to which delivery of possession is not
necessary.?

1t Fatdwd ‘Alamgiri’, vol.ii, p. 466; ¢ Hoddya ', vol. v, p. 425; © Al-
Wajiz ", vol, i, p, 244 ; and * Fathu'l-Jal{l’, pp. 877-8.

7 < Fatiwh ‘.;\lnmgfrf', vol, i, p. 455, Cf, 81 Bom,, 250, p. 257; 16
All, 821, p. 823,
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A wiqgf like a gift cannot be made conditional or
contingent on a future event, Tt is, however, open to a
man by his will to direct his executor to make wdqf
of certain property on his death, or to say that ccrtain
property of his will be waqf after his death and such
a disposition will be valid. DBut it will be subject o
all the conditions of a tostamentary gift, that is to
say, the testator can revoke it beforc his death and the
disposition will have effect only out of one-third of the
estate.!

Once & waql is properly made it canmnot be revoked
and any repugnant conditions would fail.

The wiqif or donor may himself act as mutawalli Superintend.
ence and

b s of <4 . 3 i
(siste) OF trustec of the wiqf, or appoint a compeient management

person in that behalf, In the latter ease the wiqif may
lay down such rules of management as he considers
proper. Dut once he haz appointed a mutawalli the
donor cannot interfere in the management unless
he bhas reserved to himself such power in particolar
matters. In default of appointment of a trustee by the
donor the Court shall appoint a proper person, and the
maxim of the Muhammadan law as of the Inglish
law is that no trust shall fail for want of a trustee.

In ali questions relating to the office of mutawalll the
interest of the trust is to be the ruling consideration
and it has been laid down by tho Judicial Commitiee
that the descendants of the donor have no absolute
right 10 the office of mutawalll?

The Court has general power of supervision over a
waqf and may always remove an incompetent or a
dishonest mutawalli despite anything lo the contrary
laid down by the donor,

The Cowrt in exercise of such gencral powcers of
supervision may pass orders authorizing dealings with
wiql property if beneficial for the wdqf.?

The main principles on which z wigqf shouwld be
administered are that the directions of the donor

1¢ Raddu’l-Muhtdr’, vol, iii, p. 386 ; Bagar Al Khan v, Anjuman Ara
Degum, 35 AlL 236, p, 252,

2 Shahar Danoo v. Aga Mahomed Jaffer Dindaneem, 34 Cal,, 118
(. C.); seo alse 86 LA., 151.

3 Bee 36 Cal., 21,
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should be carried out and all that may be necessary
for the preservation of the trust should be done. As
regards the first it may be observed that, conditions
which are inconsistent with the nature of the gift
itself, or violate some well-established policy of the
law, would apparently be inoperative, bui otherwise
the general rule governing widqfs, namely, that the
directions of the donor must be treated as the enactments
of the lawgiver should be followed. Questions have
been raised but not yet decided, whether a founder of
4 mosque which as # legal institution is & place for
public worship and open as such to all classes of
Muhammadans of whatever persuasion, could validly lay
down » condition that it should be used by a particular
sect alone, or in other words whether the law adniits
of limited dedication of an institution like a mosque.!
That all acts, which are necessary for the prescrvation
of the trust should be done, may be taken to be an
absolute rule, but questions as to what 18 or is not
beneficial to a trust——if it is not a matter of necessity
—have to be decided in the light of the provisions,
if any, in the deed of yift and the general rules of
law having regard to the circumstances of each case.
Bequest A bequest (wagiyat &ue,) or will is defined as & traps-
fer to come into operation after the testator's death.
The testator is called Musi (9,03,0) and the legatee
or devisee is called Misalaht (] gﬂj,c) and the exe-
cutor is called Wasi ( =), The executor is the suc-
cessor (Khalifa) of the deceased by appoiniment, while
the heirs are his successors by the law. According to
the general theory of law deduced by snalogy a beguest
should not be valid at all, because the testator does
not part with his rights until after his death, whep such
rights have substantially ceased. In fact if a transfer
is made by the owner of a property to take effect from a
tuture date, but while his ownership in the thing is still
subsisting, it would be void, such as, a contingent gift or
sale. A fortiors, therefore, & transfer which is referred
to a period after death should be void according to

t Sce Ata-ullah v. dsimwilah, 12 Al., 494, aleo 7 AlL, 461, 18
Cal., 448, pnd 35 Cal,, 294,
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analogy. Dut juristic equity, having regard to men's
gpirifual wants in the next life, has sanciioned be-
quests to enable the testator by means theveof to
make up for his short-comings during thiz life in
good and pious works. Tlurther a man’s rights in his
property are not altogether lost on his death but
subsist even thereafter to the extent of his needs at
that time, such as his burial and the payment of his
debts. Juristic equity in this case is based on texts
of the Qur'dn and Hadith.

The law considers that one-third will be sufficient Timitations on
for the purposes indicated above. Another reagon why testamentary
it limits testamentary dispositions to one-third is that dispositions
the yights of others are affected thereby, for as socon
as & man 18 seized with death-illness, his heirs acquire
a right to his property which becomes perfected on
his death. Again, the principle on which the legal-
ity of a testamentary disposition is based being in
defeasance pro tanto of the rights of the heirs generally,
the law requires that such dispositions should be for
the benefit of non-heirs alone. A further reason why
& bequest in favonr of an heir i3 not allowed is that
it would amount to giving prefcrence to some heirs
over others thus defeating the policy of the law which
has fixed the portion of each in the inheritance and
bringing about disputes among men related to one
another. Tf the other heirs consent to a bequest to
one of them ox to a bequest of more than of one-third
of the estate, the above reasons no longer hold good
and the bequest as made will be valid. The same would
be the result if there be no heirs. Consent of the heirs,
however, must be given after their rights have become
perfected, $hat is, after the death of their ancestor. Any
waiver before that is of no effect in law, because at
that time they had a bare right or possibility, which
wourld turn into zeality oaly after death, and a man’s
consent to lose a possibility does not amount to his
consenfing to lose an actual right. It has been held
that the consent of the heir need not be express,!

Accoxding to the Hanafis consent of the other heirs
is regarded strictly as a waiver, as it removes the bar

1 36 Bom., 457,
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in the way of such disposition by reason of the exist-
ence of their vights, while it is treated by the Shafiis
as transfer by the heirs of their property, because such
consent they say is the cause of the disposition taking
effect. The former, therefore, hold that the heir legatee
in whose favonr the waiver is made derives his title
from the deceased while the latter hold that he derives
his title from the conscnting heirs.

According to the Hanafis generally a bequest before -
it becomes operative must be accepted by the legates,
because a3 bequest confers a new proprietary right
on the legates wunlike inheritanee, which is purely a
succession to the interests of the deceased the latber
vesting in fhe heirs by the operation of law. Dut as
pointed out in ‘Raddu'l-Muhtar’!' the law regards as
o sufiicient acceptance if the legucy be not rejected by
the legatee. Proceeding unpon juristic equity the law
allows one exception, to the principle that a bequest
confers o new right on the legatee, namely, that il be-
fore such acceptance the legatee dies the legacy would
go to his hcirs. The reason on which juristic prefer-
ence is founded 1s that the bequest so far as the
testator is concerned became perfected on the latter’s
death, and it remained in suspense so far as the
legatee’s ucceptance was concerned. They also rely
upon the analogy of a sale in which an option is
reserved in favour of the buyer o vevoke the same ;
if the buyer dies without oxevcising his option the
property descends te his heirs, and the same they
say, 13 the case here. According to ome version of
H8hafi't’s opinion and also in {he view of Zufar a
bequest is just like inheritance, being purely in the
naturc of succession o the rights and interests of the
decensed,

It is of the very essence of a bequest that it speaks
from the testator’s death so that if & legatec dies before
the death of the testator, the legacy in the opinion of
all lapses to the estate.

A bequest may be made in favour of a specified
individual living at the time of making the will

1 Bee vol. v, p. 453,
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either actually or in the eye of law such as a child
en ventre sa mere provided the child is born within six
months of the making of the will. The reason why
a bequest in favour of an embryo is valid but not a
hibd or gilt enter vivos is that a bequest even accord-
ing to the Hanafis is partly in the naturc of suceession
and as a child born within six months of its father's
death inherits so a bequest in its favour should bhe
valid.

A bequest may be in favour of a class of persons
such ag the family of so and so; it will then be opera-
tive in favour of such members of the clase as ooy
be living at the time of the testator’s death. Hence,
a person born after six months of the making of the
will takes no benefit under it, if the legacy was given
to him individually by specific description such as the
child in the womb of so and so, but he will take it,
if the legney was given to him as a member of a class
provided he wns born at the time of the testator’s
death. A bequest may also be made in favour of a
charity such as a mosque, a school and the like.

A bequest like a gift may be made by a Muslim in
favour of a non-Muslim and vice versa.

As the object of & will is to provide succession to the
rights of the testator, whatever property or rights
were held by or accrued to him and would other-
wise descend to his heirs, except the right to retalia-
tion, can be given away by willl In this respect
testamentary alicnations enjoy a freedom which is
denied to dispositions énfer wvivos.

Hence determinate and undeterminate property,
whether in the testator's possession or not, the usufruct
or produce of a thing, whether in existence at the time
of making the will or not, and debts and choses in action
can be digposed of by a will. As a will speaks from death
it has effect with respect o such property as is found
to belong to the testator at the time of his death
even though it might not have existed hefore!

The law allows that one person should by a will
be given the usufruct, or use of a property, and on

1¢ Durrw'l-Mykhtdr’ and ¢ Raddu’l-Mubtdr’, vol. v, pp. 4512,
40
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his death another person should have the cor pus
provided the first devisee was in existence at the time
of the making of the will and his successor was in exist-
ence at the timc of the death of the testator. For in-
stance, a testator may direct that A should live in his
house or enjoy its rent or have the use of his slaves
either for a fixed period of time or as long as he lives
and that after him B should have a similar use or
right of enjoyment; the devise will be held to hbe
good according to its terms and after the death of A
and B the house or the slave will lapse to the estate.!
Thus, annuitics may be created by & will. That is
to say, » testator may direct that ouf of the property
so much a month should be given to A and so much
to B or to one in sucecession to the other.

A bequest of the use of a thing can also be made in
favour of a pious object such as a bequest of the use
of a horge in religious wars, in which case it would be
treated as a testamentary wiqf and would be subject
to the same restrictions as other festamentary disposi-
tions.? The author of ¢ Durrn’l-Mukhtdr’, however,
thinks that such a beguest should be differentinted from
a wiqf, and the author of ‘ Raddw’l-Muhtar’, adds that
if & bequest of the usufrnct of a property be made in
favour of a pious or charitable object it would not have
the sense of wiqf, but should be construed as a gift of
the corpusg for the benefit of the objects mentioned.

A man may make his will either oxally or by writ-
ing, and no formalities are required.? But so far back
as the days of Qadi Khdn written testaments appear
to have come into general vague as is clear from his
opening chapter on the subject., And having regard
to what he narrates as the opinion of Aba Hanifa
and Abd Yuasuf on the question of proper attestation
of a will, written wills conld not have been un-
common even in the days of the founder of the Hanaff
Sehool.

(¢ Heddya’, vol. ix, pp. 408-11; * Fatdwa ‘Alamglt *, vol. vi, 7. 188
ct seq.
" 2+4Durru'l-Mukbtdr’, vol. v, p. 484; and ' Tanwirn’! Absar’, and
BReddu'l-Muohtér', vol. v, p, 484,

328 All 715, p. T18.
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The person appointed to carry out the dircctions of the Executor
testator is called the executor, His duty is fo pay the
funeral expenses, the debts and the legacies and to ad-
minister the estate generally. He 18 empowered to
collect debts and other ducs to the estate. As the
office of an execntor entails a burden, appointment fo it
cannot be wmade without the consent of the designated
person. When an execcutor has accepted the otlice he
can neither resign it nor be removed by the Court
without sufficient cause, for he is the person in whom
the testator reposed his confidence. The executor may
bequeath his office to another. If more than one
executor have been appointed all must act jointly and
if the office of onc of them becomes vacant the Court
will appoint a competent person in his place. But
in matters of urgency, such as burial of the deceascd
and prescrvation of the estate one of the executors
can act glone. If no executor has been appointed by
the testator the Court must appoint some one fo
give effect to the will.

Rules are laid down for the construction of wills ; Construction
the cardinal principle underlying them is to ascertain of Wills
the intention of the testator and a construction which
validates & bequest is to be favoured. In Suleiman
Kadir v. Dorab Ali Khan' it is svuggested that a
bequest should be distinguished from the mere expres-
sion of a wish or a direction.

A bequest being a voluntary disposition, it follows Revocation
that the festator during his lifetime has a right to of beauests
revoke it, because ali such dispositions may be revoked
until they are perfecied. In other words a bequest
until the testator dies is mainly & propossl which can
be withdrawn by him any time before death. There
is, however, one exception to this, that is, when a
man by will directs that a particular slave of his
should be emancipated on his death, such a slave
becomes mudabbar and the testator can no longer
revoke such conditional emancipation. Revocation of
& bequest may be made by words or by conduct such
as the doing an act destructive of the proprietary right

180al1, p. 6.
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of the testator in the thing bequeathed. Some bequests
may be revoked cithcer by express declaration or by
conduct, such as a bequest of a specific thing to a
legatee may be revoked in so many words by a subse-
quent will or a codicil or by sale of the thing and the
like. Some bequests can onrly be revoked expressly
and not by conduct such as a pecuniary legacy.

Not only may a testament be revoked by an act of
the testator, but it may become void on the happen-
ing of certain ovents, such as the tcstator becoming
insane!

Ijara orletting Contracts with reference to usufruct whether it ba

and hiving

Usea of the
property by
the legsee or
hirer

the produce or use of property movcable or immove-
able or the labour and scrvices of men are classed

under the general designation of Ijdra (iij'k.?.i) which

means letting and hiring. Tjdra is defined as the sale
of ascertained uwsufruct in exchange for some ascer-
tained thing.? It includes leases, contracts of bailment
gnd for personal and professional services. Usufruct
is said to bc ascertained when the poriod of use and
enjoyment of the thing by the hirer is fixed.?

As to the mode and extent of user or enjoyment of
the thing subject of ijdra, if the matter is defined
by the coniract, the hirer or lessce is enlitled to
make the identical or similar use of it or less bub
not more. Ifor instance, a blacksiaith hiring a shop
for his business may use it for that purposc or for
any other purpose which is not more injurious.

As to whether the use of the thing subject to such a
contract should be allowed to persons other than the
hirer, the principle is, that if the thing be such, that in
the use of it by one person rather than by another a
difference is ordinarily made, the use of it will not be
allowed to any person other than the one mentioned
in the contract. For instance, if a horse is let to A
for his use, he cannot allow it $o be used by B. But
when a thing ig such that it docs not make any differ.
ence who uses it, any restriction would be ineffective

1iDurrn’l-Mukhtdr * and ¢ Raddu’l-Mubtar *, vol. v, p. 462,
26 Al Majalléh ’, p. 60.
% Inid., p. 66.
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If A, for instance, takes the lemse of a house for his
own residence, he can allow B to live there or sublet
it to another person.!

A contract of ijdra is constituted by proposal and A contract of
acceptance like o sale. Bub unlike a sale its operation 98T how

constituted
may be refcrred to a future date and may be rade
conditional. A contract of this kind even after it has
becn validly constituted is, like a sale, subject to the
options of defect and sight.?

The condition of a valid ijara is that the period
should be specified; otherwise it will ke held to be
vitiated and the hirer would be liable only for propor
hire or rent. The same would le the case if the
hire or the services fto be rendered he nof specified
in the contract.

The property subject of ijara 18 a trust in the hands Property in
of the lessee cr the bailee, who will not therefore be 2]};9 im.nds of
held Lable if it is destroyed or damaged without his pojjen
fault.®

If a lessec has caused damage to the premises, the
lessor may apply to the Court for cancellation of the
lease. '

In the absence of an agrecement fto the contrary,
such works in connexion with the demised premiscs
a8 are necessary for keeping them fit for usc and
cccupation are to be done by the lessor, such as
repair of the house. The rcmoval of dirt and ac-
cumulations and keeping the premiscs clean is a duty
Imposed upon the lesseed

When a conitract of hire refers to the labour and Scopsofa
gervices of & man, it may either be exclusive as with contract for
a servant or only partial as with a broker, a common 58FV1Ce8
carrier and the like. Though a Muslim can sell his
labour or services he cannot do so permanently so as
to turn himself into a slave.

One person may hold a property in trust (amanat ppygg
L\ for another, sometimes by express contract
and sometimes by the implication of law arising out

1+ Al-Majalléh’, pp. 63, 84.
2 Ibid., pp..74-5.

3 Ihid., p. 8T,

4Tbid., p. 7.
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of a contrsct or otherwise; for instance, an article in
the hands of a bailee or sagent, or an ‘arfyat, that is,
a commodate loan in the hands of the person to whom
the property is lent, or a property belonging to one
person in the hands of another person into whose
custody it has come, but not by means of a contract
or wilful taking® The person who holds property in
trust is called & trustec or amin ().

When a trust perishes in the hands of the trustee,
but not by reason of anything done by him and with-
ont hus fault he will not be liable, but in the case of &
bailment for hire the bailee must show that the loss or
damage could not have been avoided by reasonable care.
The owner is liable for the maintenance of the trust
property and whatever income accrues from it belongs
to him.

When a person places his property in the possession
of another by a contract for safe custody, it is called
wadiyab (&wo,) or deposit and is a trust in the hands
of the depositee., Such a confract can be terminated
at the option of either party.

‘Arfyat (&)le) or commodate loan is defined as the

giving by a person of a thing to another person with-
out receiving anything in exchange intending that the
latter should enjoy the usufruct.

Pledge (rahn ) is defined as placing a property
{mdl) under detention and suspension in considera-
tion of a right available against its owner and which
may be satisfied out of that property. It is merely
2 security.

Both moveable and immoveable properties can be
the subject of a pledge, but according to Hanafis
differing from Shifi‘ls and Mdlikis an undivided share
in immoveable property cannot be pledged.?

A pledge is constituted by a contract, which is not
completed according to the Hanafls until possession
has been given of the property to the pledgee. That
is to say, a promise by a debtor to pledge his

1Al Majalléh’, p. 518, et soq.
%+ Heddya', vol.ix, pp. 82-6.
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property for the satisfaction of a debt cannot be
enforced. 'The Malikis, however, take a different
view holding that such a contract is as binding as
g, contract to sefl

The pledgee is entitled to have possession of the Pledgee’s rights
pledge until the debt is satisfied. Though this right
to possession iz in the nature of detention, the
pledgee’s right to have recourse to the pledge for
satistaction of his debt has precedence over the rights
of other creditors of the pledgor. The pledgee is not
entitled to the use of the pledge nor tn its produce
or profits except with the permission of the pledgor?
unless the contract was of the nature of baiu’l-wafd,

The reason is that an ordinary pledge is merely a
security.

According to the Hanafis the property pledged is a Responsibilities

trust in the hands of the pledgee who is therefore of the pledgee
responsible for its safety and preservation and insures 22d the pledgor
the same, so that if the pledge perishes in the hands
of the pledgor and it be of equal or greater value
than the debt, the debt will be extinguished and
the pledgor will be entitled in the last case to have
recourse to tho pledgee for the balance. On the other
hand if its value was smaller, the creditor would be
entitled to demand from the debtor payment of the
difference between the debt and the value of the pledge.
The same will be the result in their opinion in case
of depreciation., The pledge being the property of
the debfor, the charge of its maintenance falls on
him, while the charge for its sale custody falls orn the
creditor who cannot therefore tack it to the loan.

If the debt is not paid the mortgagee can ask the Remedies of
Court to have the pledge sold and the debt satisfied the pledgee
out of the sale-proceeds. He cannot sell it himself
nnless he has been expressly authorized in that behalf
by the debtor. The debior might also authorize a
third person to sell the mortgaged property for non-
payment of the debt. Such a power once conferred
either on the mortgagee or on a third persorn cannot

i ¢+ Hedaya’, vol, ix, p, 66.
2 Ibid., vol. ix, p. 79; ‘Al-Majalldh’, p. 115.
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be revoked.! The Muhammadan law does not recog-
nize foreclosure unless perhaps in a transaction of
the nature of baiv'l-wafé which, however, in theory
partakes more of the nature of sale then of security.
The existence of the security does not bar the other
remedies of the eredifor, such as atbtachment of the
person of the debtor. The creditor cannot, however,
demand any other remedy unless he produces the
security, so that it may be realized for the satisfaction
of the debt.

The pledgor’'s proprietary interest in the pledge
being subject to the rights of the pledgee, the former’s
power of dealing with the property is restricted to
that extent. Therefore though he can sell the prop-
erty, the sale remains in suspense until it is consented
to by the mortgagee and the sale-proceceds will be
treated as sccurity in place of the property scld.

Suretyship A contract of suretyship (Kafdlat flass) consists in
the adding by one person of his responsibility or liabi-
lity to that of another person in respect of 2 demand
for something.

The contract may be for the production of a person,
the discharge of a pecuniary obligation or debt, the
delivery of property and the like.?

It may be absolute, conditional or contingent on &
futurc date.

It is of the very naturc of a contract of suretyship
that the creditor or obligee can call upon either the
original debtor or the surety to perform the obligation,
and & demand from one would not affect his vight of
demand from the other if the obligation remains un-
fulfilled. 8o that if the agreement be that the original
debtor should be released from his obligation, it would
not be a contract of suretyship, but of Hawalat or
transfer of an obligation.

Any diminution of the liability of the original debtor
or any concession to him accrues to the benefit of
the surety, so that if the original debtor is released
from the debt, the surety will be discharged and if

1 ¢ Al.Majalldl’, p. 116..
2 Ibid., p. 9.
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the debtor is granted time, the surety will also be
entitled to time. But the reverse does not hold good.
That is to say, if the surety is discharged or a con-
cession is made in his favour, the liability of the original
debtor will not be aflected.

Agency (Jig, Vakdlat) consists in the delegating Agency
by a person of his business to another and in substi-
futing him in his own place. The latter is called the
Vakil or agent and the lommner is called muwakkil or
principal! It is constituted by proposal and aeccept-
ance. Ib is an obvicus condition ol sreh a contract
that the agent must be able to perform the act
delegated to him, so that a child withoat discrimina-
tion and a lunatic cannot be an agent.

Agency is allowed in all matters of business, such as
gale and purchase, letting and hiring, borrowing, ad-
vancing money on pledge, bailmonts, making gifts,
composition, release, admission, liligation, demanding
right of pre-emption, partition, payment of debts,
possession of property and the like and also for enter-
ing into & contract of morriage. But the law docs not
recognize any agency except in so fur as 1t consists
in dealing with the rights of the principal, that is to
say, there can be no agency in torts or crimes so that
the tortfeasor or criminal cannot be heard to excuse
himself by saying that he acted as angent of another.

In matters of commodate loan, pledge, bailments, To what extent
lending, partnership and nodariba, unless the agent con- does an agent's
tracted expressiy on behalf of the principal his act will 3t bind the

. . . . . principal or
not bind the prinetpal. But in & sale, hire or eomposi- | yoprue to hig
tion the contract nced nof be expresscd to be on behall benefit
of the principal. When it is not expressed to be on
behalf of the principal the latter will have the benefit
of the conlract, but the ageni alone will be decmed
to be the contracting party so far as the enforce-
ment of rights and liabilities under the contract, is
concerncd. In other cases the right of enforcement
will accrue both to the principal and the agent.

An agent in a suit can make admission of a claim
on behalf of the principal in presence of the Judge

1¢ Al-Majalléh *, p. 235,
41
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but not otherwise. He cannot, however, admit @
claim if he has been prohibited from so doing by
his principal. He is not ordinarily an agent for the
purpose of taking possession of the property which is
the subject of a decree in favour of his prineipal.

The property which an agent for the purpose of sale
or purchase or paying a debt or taking poseession of
» certain thing takes possession of, on behalf of the
principal will be regarded as & trust in his hands. If
the property is lost without any fault of his he would
not be liable.

The agent munst conform to the directions of his
principal, otherwise the latter will not be bound. He
must observe all the conditions and restrictions laid
down by the principal. The agent in performing his
commission is to do his best for the benefit of the
principal. He is not, therefore, allowed to buy for
himself the property which he has been commissioned
to sell or to buy. An agené cannot appoint another
person to do the act delegated to him without express
sanction of his prinecipal.

The principal can discharge his agent whenever he
likes and similarly the agent can withdraw from the
agency whenever he likes, and the agency ipso facto
comes to an end on the death of either party, or on
the business being accomplished. But if the rights
of others have intervened; for instance, if a debtor
pledged his property and at the time of the contraci
or before the expiry of the time for payment of the
debt, appointed an agent to sell the pledge, he cannot
afterwards dismiss bhim without the consent of the
pledgee nof will the agency in such a case lapse on
the death of the principal, nor can the agent having
once accepted the agency divest himeelt of it. Iven
after discharge an agent retains his authority to bind
the principal by his acts so far as third parfies are
concerned, until the fact of such discharge is notified.!

Two or more persoens may combine to carry on busi-
ness on condition that the capital and the profits will
be shared among them. Buch g combination is called

1 ¢ Al-Majallgh *, p. 248,
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partnersghip in contract (shirkatu’l-‘agd ol E&r:}.)
as distinguished from partnership in property or joint
ownership (shirkatu’l-nulk =\l EQJ:.).‘

It is of the essence of u contract of partmership Conditions of a
that each partner should have a share in the profits Sontract of
50 that if one is o be paid a fixed remuneration he will partnership
not be deemed a partner. Further, the share of each
partner in the profits should be specified, otherwise, it
would be regarded as fdsid or vitiated.

Partnerships generally are of two kinds, one in which Different kinds
all the partners stand on an absolutely equal footing, of partnership
in respect of their contribution to tho stock, their shase
in the income and s0 on, and the other in which
such absolute equality is not stipulated for. 'The first
is called shirkstu’'l-muifadat (Eé.iiyo.l'! i&:},&) and the
second is called shirkatu’l-‘anin (i) 25),.&). In a
partnership on a basis of absolute equality each part-
ner is a surety of the other, and an act or admission
made by one binds the others without any special
authority. But this is not so without a special stipu-
lation in the case of an unequal partnership. In both
kinds of partnership each partner is agent of the
other in all matters cotiing within the scope of the
partnership.

The law allows the partnors to value each other's
skill and labour as they like, that is to say, even if onc
contributes an equal or smaller share of the capital, a
larger share of the profits may be reserved for hini.

Nor is it necessary that each partner should work
himself for he may engage at his own expense other
persons to do his part of the labour.

Having regard to the common stock & partnership
may be of three kinds: (1) in capital (shirkatu'l-amwil
gl 3.5}..“.), that is, where each partner brings in
some capital in the shape of money and all the partners
contribute their labour and skill, agreeing to share the
profits among themselves; (2) in labour (shirkata’l-‘amal

ool ZS-_-.;.%), that is, where the common stock is joint
labour end skill, for example, two tailors or a failor

1 ¢ Al-Majalléh’, pp. 214-83,
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and a dyer carrying on business in partnership; and
(3} partnership in credit (shirkatu'l-wijdb :sﬁ-,ﬂ E&f‘}),
that is, where two or more persoms having no capital
agree to buy and sell on credit and to divide the
profits. In a partnership in labour one partner or both
may contribule the shop or the implements with
which the bnsiness is to be carried on.

If one person contributes the entire capital and the
other skill and labour it is called a purtnership of mo-
dariba (LJL&,.;) if they arc to divide the prolits between
them ; if in such a case the owner of tho capital
(rabbu’l-mil el ) or the other party is to take
the emntire profits, it would not bhe a partnership at
all but contracts respectively of badd't (&ls literally
capital) and loan (gard AP When one partner con-
tributes Jand and the other his skill and labour in
cultivating such a partnership is called muzira‘at (& )Ij"“)‘
If there be a partnership with respect to the trees
belonging to one partner, the other parfner agreeing
to look after and to cultivate them, it is called musdqdt

Powersand As regards the powers of the partners each is
liability of yregarded in law as agent of the other. But this would

partnera

be so only in a limited sense In an unequal partnership
in the absence of an express contract to the contrary.
For instance, each partner in a partnership with capi-
tal can sell partnership goods for cash or credit
but only a partner who has charge'of the goods can buy
goods either for cash or credit. No partmer can lend
partnership property except with the permission of the
other, but he may borrow without sueh permission on
partnership account. A contract, gomerally speaking,
1s to be enforced by or against the partner who was
actually a party to it, The partnership goods are to
be regarded asa trust in the bhands of the partner who
has the custody.

In an unequal partnership the loss is to be sustained
by ecach partner in proportion to his capital, any
stipulation to the contrary notwithstanding. In
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modariba the loss will be borne by the owner of the
capital alone. In a partnership in credit the parfners
may reserve an unequal share in the goods bought
and the liability will be in proportion to such share.

Each partner may dissolve the partnership at his Dissolution of
pleasure provided he gives mnotice to the others. A partnership
partnership is also dissolved by the operation of law
on the happening of certain events such as the death
of a partner, or his becoming a lunatic. DBut in the
latter casc the partnership will continue as between
the other parties supposing there were- two or more
partners besides the one who has turned lunatic.

AN
SR



CHAPTER VIII
FAMILY LAW

Conception of THr central idea in the family law of the Muham-
8 family madans i1s the institution of nikah (CE:;) or mar-

riage. I is through marriage that the paternity of
children is established and rclationship and affinity
are traced. The Muhammadan family is based on the
patriarchal principle and therc are also indications in
this department of Muhammadan law to show that the
family as a social unit was evolved among the Arabs
out of the larger unit of tribes.

It has been seen that, among the pre-Isldmic Arabs,
a woman's legal status was of too precarious a nature
to have been an important factor in the conception
of family life. Their social system was dominated
by the fribal ides and {families were regarded as
so many sub-divisions of tribes. It was by the strict
enforcement by Isldm of the institution of marriage
in gocial life that the tribal system was cffectively
changed into the family system.

But it must be borne in mind that the Muham-
madan law does not allow the conception of a family
life to overshadow its fundamental principle, namely,
individual responsibility and liberty. Hach member of
the family is endowed with full legal capacity and the
law does not sanction any joint family system of
holding property as is prevalent among the Hindus.
Whatever authority the law vests in the head of the
family is based either on contract or on necessity for
the protection of those members of the family who
are unable to take care of themselves. Apart from
certain conjugal rights of the husband and the wife,
the idea of commensality or residence in s common
houge does not form any part of the Muhammadan
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legal conception of a family; the family relations are
founded on comsanguinity and affinity.
The Muhammadan law has ordained the institution Theory of

tween two members of the opposxt.e sexes with a view
to thé preservation of the human species, the fixing
of descent, restrmmng men from debauchery, the
encouragement of chastity and the promaotion of love
and urion between the husband and the wife and of

mutual help | in eprning livelihood‘ The ’\Iuhamma.dan

jurists;
partaking both of the nature of 1ba.da.t or devotlona,l
acts and mu‘dmaldt or dealings among men. It is
founded on contract for which the consent of both
the parties is cesential. The relations between two
members of the opposite sexes which marriage legalizes
are, however, so subtle and delicate and reguire such
constant adjustment involving the fate and well-being
of the future generations that in their regulation the
law considers it expedient to allow the voice of one
partner more or less predominence over that of the
other. This which is regarded as involving the practi-
cal subordination of one of the partners to the other is
spoken of as the alienation of conjugal sociefy (muta
Xizio) by the subordinate partner to the predominant
partner with the effect of placing the marital freedomn
of the one at the disposal of the other. As regards
the next question, that is, which of the two partners
should have the right to predominence, the Jaw decides
in favour of the husband, because generally speaking
he is mentally and physically superior of the two; and
some theorists would freat the dower payable to the
wife as consideration for the alienation of her marita!
freedom. The husband does not, therefore, lose his
marital freesdom merely by a contract of marriage.
The lawgiver has, however, deemed it expedient to
place certain limitations on sdeh freedom having regard
to the necessities of social life from time to time.
The Muhammadan law undoubtedly contemplates
monogamy as the ideal to be aimed at, but concedes

1 ¢ Taudily', p. T1, and ants, p. 95,
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to n man the right to have more than one wife, not
exceeding four, at one and the same time, provided
he is able to deal with them on a footing of equality
and justice,' This is in accord with the scheme of
Islimic legislation which sets wup certain wmoral ideals
to be gradually realized by the community positively
forldding only such acts as must clearly be injurious
to social and individual life at all times. As for the
other prevalent practices and institutions of the people
which did not come up to the ideal of Isldm, the
positive law places such restrictions, limitations and
conditions on them as are calculated to remove the
existing abuses. That this is so would seem fo be
especially clear from a comparison of the provisions of
the Mnhainmadan law relating to family life and also
those relating to torts and crimes with the custorns
which in such inatters prevailed in Arabia and most
other parts of the world at the time of tho pro-
mulgation of Isldm.

It also follows from the above theory regarding
marriage that the husband has a right to dissolve
the marriage as by such dissolution he only gives up
his own right. But ag marriage is founded on confract
and the above rights of the husband arise by implication
of such contract, it is open to a woman at the time of
marriage or subsequently thereto to stipulafe for their
curtailment or $o get some of them transferrcd to
herself, such as the right {o dissolve the marriage.

It is of the nature of the contract of marriage that
it cannot be made contingent on a [uture event. Nor
can marriage be expressly limited for a time. The
reason is that, if marriage were allowed for n limited
period of time, it would fail to fulfil most of its essen-
tial purposcs.

A marriage like any other contract is constituted by

proposal and acceptance and does not depend for ifs

validity upon the observance of any religious rite or
ceremony. But, according to the Hanafis, the proposal
and acceptance must, in a contract of marriage,
be witnessed by two properly qualified witnesses;

1 8ee ' Tafair-i-Mada'rik’, pp. 161-3,
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otherwise the marriage would be invalid. According
to the Mslikie the presence of witnesses is required
only for the sake of publicity.

The law imposes certain restrictions on the right
of a person belonging to one sex to enter into marital
relations with & person of the opposite rex,

Such prohibition is in some cases of a perpetual Persons be-
nature as when it is based on the ground of consan- tWeen whom

.. N . I~ marriage is
guinity, affinity or fosterage. Persons so prohibited forbidden.
from intermarrying are called muhdrim (r)‘.xfo)_ By
reason of consanguinity a man cannot mairy any female
ascendant or descendant of his or the daughter of any
ascendant how high soever or of any descendant how
low soever, or the daughter of his brother or sister or
the danghter of a brother's or sister’s daughter, and so on.
On the ground of affinity he is debarred from marrying &
woman who has been the wife of any ascendant of his,
any ascendant or descendant of the wife if marriage has
heen consummated, or of any woman with whom he has
had unlawful connexion and any woman who has been
the wife of his son or grandson. Generally speaking
fosterage induces the same limits of relationship
prohibitive of marriage as consanguinity.

There are again obstacles to intermarriage of a
temporary character. For instance, radical difference
in religion, such as between Isldm which is s monothe-
istic religion and polytheism is a complete bar to
intermarrigge, but when both the man and the woman
are followers of some revealed religion, the disability
is only partial. Hence a Muslim cannot marry a
polytheistic woman but & Muhammadan man can
marry a Christian woman or a Jewess, though a
Christian or a Jew cannot marry & Muslim - woman.
Thig distinetion is drawn between the case of a
Muslim man and s Muslim woman because if & Muslim
woman were allowed to marry a Christian or a Jew,
there would be & likelihood of her being converted to the
faith of her husband, while there could be little appre-
hension of a husband adopting the faith of his Christian
or Jewish wife. This bar, as I have said, is a temporary
one, for it can be got rid of by the woman embracing

Isldm. There is a further obstacle to intermarriage
42
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of a temporary nature but exclusively affecting a man
who desires to have more than one wife at the same
time. This is expressed in the rule which prevents
a man from having at the same time more than four
wives or two wives so closely related to each other
that if one of them had been a wman, there could have
been mno intermarringe between them on account of
such relationship., Ifor instance, a man cannot marry
the aunt or nisce of his wife and the prohibition
against s man combining in warringe two sisters
seems bo be covered by the rule, Again a woman
who is observing ‘iddat is forbidden to marry until
such period of probation has come to an cnd.

Marriage between persons wha are permanently
prohibited from intermarrying is batil or void, such
a3 with a man’s own sister, niece or the like and
marriage between persons whose disability to infer-
marry 18 for a temporary cause, such as marriage of
a woman during her ‘iddat or warriage in violation
of the condition requiring the presence of two witnesses,
18 fdsid or vitiated. The author of ¢ Raddu'l-Mubtdr’?
regards the marriage of two sisters at one and the
same time as an instance of a fisid marriage, but it
was held to be void in the case ol Aizunnissa Khatoon
v. Karimunnissa Khatoon (23 Cal., 130).

A bdtil marriage will be treated as if it was nover
contracted and thus no legal effects would flow
from it. A {dsid marriage, although it may be
annulled by the Cowrt when the fact is hrought to
its mnotice, is treated as capable of giving rise to
certain legal effects, for instance, the parentage of the
child born of such marriage will be established from
the hushand, he will be liable for proper dower if
consgmmation has taken place and the wife will have
to observe ‘iddat on separation.

According to the Hanafis, every person who is not
a minor whether male or female, maiden or thayyiba
(that is, a girl who has had sexual intercourse), is
competent. to conéract marriage and cannot be given
in marringe without his or her consent whether by

1:vol. ii, p. 890.
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the father or any other relative. The Shifi'is and
Malikis agree with the Hanaffs so far as boys and
thayyibas who have attained majoriby are concerned ;
the former, however, hold that a minor thayyiba is
competent to contract marriage and a maiden even
if she hag attained majority cannot marry without
the consent of the guardian, while the Hanafis in each
of these two cases hold the contrary view. Thus
with the Hanafls, so far as the females are con-
cerncd, minority is the test whether the intervention
of & gnardian is necessary or not and with the Shdfi‘is
the test is whether & girl is o maiden or thayyiba. The
difference hetween the two Schools on this point though
not perhaps of mueh practicsl significance, involves
a question of principle. The Hanafls allege that the
8hafif’s refusal to acknowledge the right of a maiden
of full age to contract marriage of her own will amounts
$0 a breach of a cardinal principle of Muhamniadan
law, namely, that the legal status of a grown-up female
is as complete as that of a male!

Guardianship for purposes of marriage is allowed be- Guardianship
cause of necessity, for a proper and suitable match may for purposes of
not always be available? It is extended by the Hanafis Marriage
to the father and grandfather and other relatives; among
the latter the order of pricrity is the samce as that in
respect ol their right to inherit. But when a minor
is given in marriage by & guardian other than the
father or the grandfather, he or she can, in the exercise
of what is called the option of puberty (Khayiru'l-
buligh ¢l las), refuse to be bound by the marriage
snd ask the Court to pass a decrce annulling the mar-
ringe. 'This absolute option does not exist in the case
of & marriage confracted by the father or the grand-
father in whose favour the law rises a presumpiion that
they must have acted in the best interests of the
minor.”

The Mdlikis would confine the right of mafri-
monial guardianship to the father, whose right is

1 Sgo ¢ Shardu'l-Vigdyah’, vol. i, p. 21, and ¢ Heddyn', vel,ili, p. 157,
of soq, ¢ Al-Wajlz *, vol. il, p. 5; * Fathu'l-Jalil’, p. 8.

2 ‘Heddya’, vol, iii, p. 173.

3 Tuid,, vol. iii, p. 175.
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expressly recognized by a tradition and the Shafis
would also recognize the right of the grandfather
by giving an extended application to the words of
that text. The Hanafis in recognizing the right of
matrimonial guardianship in other relatives as well
base it on what in their opinion, is the policy of the
law!? In the absence of the father or the grand-
father among the Shafifs and the Mdlikis and of
the other relatives azs¢ well, among the Hanafis, the
gnardianship for the purposes of marringe vests in
the Sultdn or the Q4di,

Even in the case of a marriage contracted by
the father or grandfather as guardian, the presmmption
that i1t is for the benefit of the minor is not con-
clugive and such a marriage is liable to be set aside
in certain cases, where it is plainly undesirable and
injurious to the minor. For instance, according to
the Shdfi‘is® if a minor givl ia married by the father
to a person who is not her equal it will be imvalid
according to some jurists and according to other Shafi‘
jurists she will have the option to get rid of the
matrisge on attaining majority, There is a difference
of opinion among the Hanaffs as to the circumstances
under which a marriage contracted by the father can
be set aside. The accopted view seems to be that if
the father was not a man of proper judgement and was
of reckless character, and married his minor daughter
to & man of immoral habits it is liable to be set
nside.  According to Abi  Yidsuf and Muhammad,
an evidently unequal and undesirable marriage or
a marriage for less than the proper dower of a minor
female, or marriage for an excessive dower of a minor
male if the deficiency or excess be gross, is not
Sahi'h or valid but Abd Hanifs holds a contrary view.?

Apart from the question of guardianship the law
confers on certain relatives of s female of the age of
majority to object to & marriage contracted by her
with & man who is not her equal. The law recog-

1 + Heddya ’, vol, iii, p. 175.
1 <AL Wajlz', vol. ii, p. 8.
3 Bee < Heddya’, vol. iii, pp. 1%4-5.
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nizes this power of intervention in order to save the
family from social disgrace.

Equality is generally had in regard with reference to
the following matters : (1) lineage, (2} character, (3) prop-
erty, (4) profession, (5) status, such as of a freeman, a
freedman or a slave and perhaps (6) educaticn. ‘The
condition of equality is insisted on only with respect
to the husband and not the wife.

Marriage confers important rights both on the hus- Conjugal rights
band and the wife against each other, subject to any
especial stipuiations which the pariies might have
entered into at the time of marriage or afterwards.

The husband has the right to insist that the wife
should live in his house and afford him access, abstain
from undue familiarity with strangers, obey him in all
reasonable matters and be faithful t¢ him. He can
control her freedom of movement within certain limits
and correct her for upseemly behaviour. This re-
striction upon her liberty is, however, measured by the
necessities of his own right. He cannot, therefore,
refuse to afford her opportunity to see her relatives.
The exercise of most of his rights by the husband will be
suspended if he does not satisfy the corresponding rights
of the wife. Similarly, if he treats her with such cruelty
as to endanger her personal safety she will not be bound
to live with him. The husband has also the right, as we
have seen, to dissolve the marriage at his discretion.

Under the Mubammadan law the husband does not
acquire any right to or control over his wife’s property
by the fact of marriage. Whatever property she had
at the time of marriage remains absolutely her own
and at her disposal and she is under no disability
to acquire property by reason of coverture. That is
to say, & woman’'s legal capacity i8 no way affected
by marriage, except as regards contracting conjugal
relations with others.

The husband’s right to divorce or to marry another
wife may be effectively though indirectly clogged by a
stipulation fixing the dower at the time of marriage
at a sum out of all proportions to the means of the
husband as ie the custom in India. It may also be
lawfully stipulated in so many words, as is often done
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that if the husband marries another woman the lat-
ter will be divorced at the instant of such marriage.
The wife may ulso, as already mentioned, stipulate
for power to dissolve the marriage.

The wife has a right corresponding to that of the
hushand to demand the fulfilment of his marital
duties towards her! 8he iz also entitled to be pro-
vided with proper accommodation separate from the
husband’s relations and to be maintained in a way
suitable to his own mecans and the position in life of
both, If he refuses or neglects to mauintain her sho
can pledge his credit. She has also a right if the
hushand has more than one wife to be treated on
tertns of sbrict equality with the others. She is
further entitied to the payment of her dower. If such
portion of her dower as is payable before dissolusion
of marriage has not been paid and she has not yet
surrendered her person, she may refuse her conjugal
sociely and according to Abfi Hanifa she may do this
even after surrender.

Mahr () OF dower as it i3 usually translated is

either a sum of money or other form of property to
which the wife becomes entitled by marriage. Tt is
not a consideration proceeding from the husband for
the confract of marriage, but it is an obligation im-
posed by the law on the husband as a mark of re-
speet for the wife as i3 evident frow the fact that
the non-specification of dower at the time of marriage
does not affect the wvalidity of the marriage® She
or her guardian may stipulate at the time of mar-
riage for any sum however large as dower. If no
sum has been specified she 1s entitled to her proper
dower (mahru'l-mithl Lli‘oji}w), that 1s the dower

which is customarily fixed for the females of her
fanily.

"The wife’s right to dower becomes complete on the con-
summation of marriage cither in fact or what the law re-

gards as such, namely, by valid retirement (ks E)Lidi),
16 AL Wajiz’, vol. ii, p. 20.

?sHeddya’, wvol iii, p. 204; *Kifdya’, vol iii, p. 204; and
Baillie’s * Digest’, pact i, pr 91,
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or on the death either of the husband or the wife, In
cnse of dissolution of marriage by the husband or of
geparation for some cause imputable fo the husband
before there has heen conswmmation or valid retive-
ment, the wife becomes entitled to half the specitied
dower and if no dower has been specified to a present
called muta‘t (&xi<). In case the separation was due
to some eause imputable to the wife herself, she will
not be entitled to any dower or present if there has
been no consummation of the marriage. If a marriage
has been annulled on the ground of invalidity, the wife
will not be entitled to more than her proper dower.

Having regard to the time when it becomes payable
dower may be mua‘jjal (Jaw<), that is, immedistely

exigible or prompt, or musjjal (Ja %), that is, deferred:

Whether a dower should be entirely or in part exigible
or deferred depends on the contract of the parties
and in the absence of any contract, on the custom
of the country, Even during the subsistence of the
marriage the wife is entitled to demand so much of
her dower s is exigible, but she i3 not entitled
during the continuance of the marriage to demand
the deferred portion of the dower.

The law as we have seen concedes to the husband Dissolution of
the right to dissolve the marriage. He can, therefore, marriage
put an end to the marriage at his uncontrolled option
and the wife may do the same if the husband has
conferred such a power upon her. The dissclution of
marriage by the husband’s own act, that is, by his
making 2 declaration to that eflect in appropriate words

is called taldq (dk), which is usually translated as Divorce

repudiation, divorce. The husband cannot, however,
exercise the right unless he is of mature age, and
possessed of understanding.

Taldq or divorce is strongly condemned by the
Muhammadan religion and it should not be resorted
to unless it has become impossible for the parties to
live together in peace and harmony, but once it is
proncunced 1t 1s upheld as valid, although there may
be no good cause forit. It is described in a precept
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of the Prophet as the worst of all the things which
the law permits (wdsluoll al).!

It is a maxim of Muhammadan jurisprudence that
the law cannot deprive any one of his rights except
for hostility to the authority of law. But if the
exercise: of a particular right is likely to lead to
abuses the law wonld guard against such a contin-
gency by imposing conditions and limitations. There
are certain limitations imposed by the law upon the
right of the hushand to dissolve the marriage. The
object of these rules is to ensure that the husband
was not acting in haste or anger and that separation
became inevitable in the interests of the husband and
the wife and their children.

Taldq or repudiation is of two kinds, raja‘i (,,,_5*?-))
or that which permits of the husbend resuming con-
jugal relations and bdyun (i) or that which separates.

The tormer is generally translated as revocable and
the latter as irrevocable or absolute. A divorce which
is revocable in the inception becomes absolute or
irrevocable if the ‘iddat or period of probation is
allowed to elapse without the husband having revoked
his act either by express words or conduct.

The most approved form of repudiation ( w,.\) 18,
that the husband should pronounce the sentence once
during a tubr ( 4b) or period of purity of the wife
and then let the divorce become absolute by expiry
of the period of probation. The next best form (o)

is to pronounce one sentence of repudiation during a
period of purity for three such periods so that on
the third pronouncement the repudiation would become
irrevocable. In the first form there is a greater
guarantee than in the second against hasty and ill-
advised action, But if divorce be pronounced while
the wife is not in a siate of purity or if divorce is
at once expressed to be irrevocable such as the husband
saying ‘I have divorced thee irrevocably’ or by the
pronouncement of three sentences at one and the same

11 Fathu’l-Qudfe’, vol. jii, p. 526.
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time, the husband saying three times ‘I have divorced
thee’ or saying at one and the same time ‘I have
divorced thec thriece’, the result will be irrevocable
divorce though the law regards a repudiafion in this
form with disapproval as being an innovation (bida‘t
iesy).

Iiven after an irrevocable divorce the law permits
the parties to remarry, but in case the divorce was by
pronouncement of three sentences or a triple divorce,
the law adds as a condition precedent to reunion
that the woman should be married to "another man
and such second marriage should have been lawfunlly
terminated after consummation (tahlil Jaixd) and the
period of probation on account of the second marriage
should have expired. The professed object of the law
in adding this condition is to discourage such divorees.

It was also evidently the object of the precept of the
Prophet wherein he says that in three things, namely,
marriage, divorce and manumission, jesting 18 nof
allowed to dissvade men from trifling with such solemn
affairg of life. 'The interpretation put upon the tradi-
tion, however, is that a divorce pronounced even in
jest holde good and the juriséic principle on which the
rule is sought to be based is that a divorce regarded
from the point of view of the wife means her resto-
ration to liberty, which the law always favours.
Some Hanafis, as we have seen, would ecarry the doc-
trine still further by force of analogy holding that
divorce under compulsion is also binding. But on this
question they are opposed by a formidable array of great
jurists like Shafi‘f, Malik, Hanbal, ‘Umar ibn ‘Abdun’l-
Aziz, Ibn ‘Umar, and Qad{ Shuraih.! Similarly divorce
pronounced in a state of intoxication brought about
by the husband’s own voluntary act is alse valid
according to the gemerality of Ianafi jurists, but rot
according to Mélik and Tahdwf and at least one version
of Shafif’s opinion. I may remark that the inter-
pretation of the law of divorce by the jurists, especially
of the Hanafl School, is one flagrant instance where
becanse of their literal adherence to mere words and

1 «Heddya’, vol, iif, p. 344 | Fathu'l-Qadir, vol. ili, p. 344.
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a certain tendency towards subtleties they have reached
a result in direct antagonism to the admitted policy
of the law on the subject.

In some cases the conduct of the husband will have
the effect of a repudiation, though he did not use the
word taléq or any other expression with the intention
of dissolving the marriage. This is, when he swears
that he will have nothing to do with his wife
and in pursuance of such oath abstains from her
society for four months. The legal effect of such
conduct wounld be a single irrevocable divorce. This

is called 1l4 (#,1. {14 must be distinguished from
Zihar ()[1,15) which consists in the husband expressing
his dissatisfaction by comparing his wife to the back of
his mother or somne other female velative within the
prohibited degrees of warriage. Such imprecation has
not the effect of a divorce, but only makes the hushand
liable to make atonement (kaffdrat 3lass) for his
improper behaviour.

The husband, as I have said, may confer on the
wife the power of pronouncing taldq, and thereby
dissolving the marriage. Once he has conferred
such power, he cannot afterwards revoke it and
it will depend upon the wife whether to exercise
the power or nob. Such conferment of power is called
!;&fwid (anai ) or delegation. The delegation may be
In three forms: (1) al'ikhtidr ()'.515.}51), the husband
saying ‘choose thyself’ or ¢ divorece thyself’, (2)
al'am’ru bil yadé (saly ,.<31), the husband saying ‘thy
business is in thy hands’, and (3) al'mashi’at (Luball),
the husband saying ‘if thou wishest, divorce thyself’,
If the husband confers the power of dissolving the
marriage on the wife in exchange for toney or prop-
erty, it is called khula’ (k) or mubdrdt (sl l)
that is, mutual release.

Divorce like any obher juristic act may be effected
by express words (sureeh) or by allusive words
(kindyah), whether spoken or in writing. The word
taldq in its different grammatical forms is regarded
a8 express and other expressions which may be construed
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a8 meaning repudiation of the marringe by the husband,
but are also capable of other meanings, are regarded
ag allugive. 'When express words are uwsed no ques-
fion c¢an arise as to whal was 1ueant, but allusive
cxpressions roquire construction. In cases of the
latter clmss the husband is entitled to say whether he
meant divorce or not, and his word must be accepted.
Another important question which arises in this
connexion is whether the language used has the
offact of a single or triple divorce, and rules are laid
down for determining such nquestions.

Apart irom the dissolution of marrlage by the Separation
husband or by the wife in exercise of the authority
derived from him, the law allows ol @ marriage being
dissolved in certain cases by a decree of the Court.

It is called furqat (:fi)s'), literally separation. If a

decree of scparation be lor a cause imputable to the
husband, it has, generally speaking, the effect of a
taldq. If the decree for separation be for a cause
impufable to the wite, then it will have the effeet of

fas’kh ( &wj) or annulment of marriage. The difference

between the two cases mostly consists in their effect
on the liability to payment of the dower or obgervance
of the ‘iddat.

For instance, if the husband charges his wife with
adultery, the Court after giving certain oaths to the
wife and the husband will pass a decrea of separation.

This procedure is called Lidn (). If the hushand

is impotent or wanting in the male organ, the Court
at the suit of the wife will annul the marriage. In
these cases the separation will have the effect of taldq.
On the other hand, if the wife in exercise of her
right of puberty, or on ground of inequality gets the
marriage sot aside, it will be regarded as duc o a
cause proceeding from the wife. So also if the hus-
band sues for annulment of the marriage on the
ground of serious malformation in the wife, the
deeree for separation will be deemed to be for a cause
proceeding from the wife. If one of the spouses
apostatizes that will also be a cause for separation,
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In connexion with the law of divorce it should be
pointed out in fairness to the jurists that the wide
interpretation which they have given to the traditions
bearing on the subject was evidently influenced by
their anxiety to avoid the evil of the pre-Islamic
customs which empowered the hushand to divorce the
wife as olffen as he chose, which had tho effect of
depriving the wife of her conjugal rights, without
setting her free from the matrimonial ties of a man
who had ceased to regard her with affection and
respect. T'he rules enunciated by the jurists have
undoubtedly been effective in preventing the power of
repudistion being used mercly for purposes of oppres-
sion, but it may well be said that they bhave made
divorce too casy. At the same time it must be re-
membercd that the law admits of proper precautions
being adopted to guard against the latter evil inas-
much as it is open to the wifc or her friends cither
st the time of marriage or afterwards to stipulate
against the exercise of the power of taliq. The
practical result is that the realization of the ideal nimed
at by marriage in the Muhammadan law as a bond of
life-long union has been left to be achicved by the
people in the course of their pragressive social develop-
ment in conformity to the surrounding conditions
and circumstanccs. In India, for instance, it may be
greatly doubted whether divoree among the Muham-
madans as a body is more frequent than in Turope
or America, whose law permits of divorce only by
the decrec of the Court, while among the upper
clagses of Indian Muhammadans divorce is almost
unknown and I think it may be safely asserted that
the cases of divorce among them are rarer than even
in England, In Arabia, on the other hand, divorce,
I believe, ia very frequent. '

1 may also observe here that a similar effect of
leaving many of the incidents of marriage to be
settled by the contract of parties is noticeable in
connexion with questions relating to monogamy. If we
leave out of account that clase of the people who,
owing to abnormal conditions of society, are not,
generally speaking, influenced by the ideals of law and



PATERNITY 341

religion or by healthy public opinion, monogamy is
certainly the general rule and not the exception
among the Mubaminadans, while polygamy is regarded
by them as a safeguard, however, undesirable in itself,
against greater socinl evils.

Even on dissolution of the muarriage tie whether <Iddat
bronght about by an act of the husbund or of the
wile under his authority or by an event of nature
such as death of one of the parties or by a decrec of
the Court, the marital relations cannot be said to ceasc
altogether. In fact the affairs of conjugal partnership
would not be completely wound up until a certain

time called the period of probation or ‘iddat (3ac)

has expired. ‘Iddat literally means counting and in
law it means the time during which the wife must
wait after the cessation of marriage before she can
marry again, ‘Iddat has beer ordained with a view to
ascertain corrcetly the paternity of the child that may
be born to the wife after the termination of the mar-
riage. When dissolution of the marriage has becn
brought about by taldq, ‘Tddat will be imposed only
it there has been consummation or valid retirement.
The period of probation for a wowman, who hoas been
divorced, is according to the Hanaffs the period covered
by threc menstrual courses and according to the Shifids
and Madlikis the period covered by three intervals
and in the case of an old woman or of a girl
of immature age it is three months. ‘Iddat of a
widow 1is four months and ten days, of a pregnant
woman whether divorced or & widow the period of
probation does not end until delivery. Until ‘iddat is
over the woman cannot marry again and she has a
right to reside in her former husband’s house and if
she was divorced to be maintained by him.
Oune important incident of the institution of marriage Paternity

is that it settles the paternity (L _..j) of the child

born in wedlock. The provisions of Muhammadan law
in thie matter are extremely liberal. There are
several reasons for this. The paternity of a child
determines, in the first place, whether the child is to
be treated as a Muslim or non-Muelim, a freeman or
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a slave. Further, if the law is nof able to ascertain
the father of a child, it is likely to perish for want
of some person who can be made responsible for its
support. and maintenance. The marked leaning of
Muhammadan law in favour of legitimation is alse
partly due to the fact that the Arabs who were noted
for their pride of birth and genealogy condemned a
man whose parentage is unknown (majhulunnusab) to
considerable spcial disgrace and is partly traceable to the
custom of adoption which prevailed among the Arabs.

The parentage of a child is determined on the
principle that it always follows the marital bed (firdsh}.
The father of a child horn in wedlock i presumed
to be the husband of the woman giving birth to it
and w child which is born after six months of mar-
riage and during ils continuance is said to be born
in wedlock. The legal effect of marriage in fixing the
paternity of a child also confinues according to
ITanafis for two years and according to Mdlikis and
Shafids ! for four years after separation by divorce or
death of the husband. Thesc are the maximum periods
of gestation according to the different schools. Any
child that is born to the woman within that pericd
is presumed to be begotten by her previous husband.
But this presumption is liable to be rebutied as when
the woman has married ancther husband and the child
is born after six months of such marriage, The
niinimum petiod of gestation is six months, A child born
within six months of marriage cannof, therefore, be
legitimate. The husband is entitled to claim the child
born in wedlock as his and according to the Hanafis
contrary to the Shdfi‘ls even if he had no access to
her. If le wishes to repudiate a child so born he
can only do so by the procedure of ladn already men-
tioned. That is to say, if he swears before the Qddi
that the child i illegitimate and fruit of adultery, the
Court will pass a decree not only dissolving the mar-
riage but declaring the child to be illegitimate.

Kven if there has heen a legal defect in the mar-
riage making it fdsid or invalid, pabernity of the child

1¢Heddya’, vol. iv, p. 180 ; ‘Fathu'l-Qudir’, p. 180.
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would be imputed to the man who begot it on the
woman with whom he believed he was legally entitled
to have connexion though such belief was founded on
a misapprehension of the law or of facts?

Even when a man whose marriage with the mother Acknowledge-
of & child is not proved acknowledges him as his, the ment
law will establish the paternity in him provided
the child is of discretion and accepts the position and
there is nothing in the circumstances to make such
relationship impossible or to disprove it. For instance,
if the respeetive ages of the man ackiiowledging and
the person acknowledged be such that it is physically
impossible that the latter could have been the child of
the former or that it is shown that he is in fact the
child of somehody else or well known to be so or that
the person acknowledging could not have been marri-
ed fo the mother of the person acknowledged when
the latter was born the acknowledgement will have no
effect in law. Acknowledgement (iqrir ;'})31) is regarded
ag sufficient proof of legitimacy.

Children have a right to maintenance primarily Maintenance of

against their father. This right continunes in the case children
of a boy unfil he is able to earn hix livelihood or if he
is disabled so long as his disability lasts and in the case
of & girl until she is married. If the father be poor
and the mother is well-to-do, she will be ordered to
maintain the child, but she will have a right of re-
course to the husband when he has sufficient means.
If the mother is also poor, but the father's father or
father's brother is rich, he will be directed to maintain
the child, but he will be entitled to recover the expense
from the father when he acquires sufficient property.
If a child who has been weaned is possessed of prop-
erty, then the father will be entitled to discharge the
expenses ol maintenance cut of the property.

The poor though under some restrictions are also of poor
entitled to have recourse to their relatives for inain- relatives
tenance. 'This right is available only against men
falling within the prohibited degrees of relationship
and in the order of proximity of such relationship.

1+ Heddya ', vol. iv, p. 183.
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As regards poor and disabled parents and grand
parents, the son or the grandson is bound to maintain
them even if he is not well-to-do. DBut a person is
not bound to maintain any other poor relative unless
he is in easy circumstance himself and the deslitute
relative is helpless by reason either of infaney or infirm.
ity or is an unmatried or widowed female.

Guardianship or wilayat (&3,) is a right to control

the movements and .actions of a person who, owing
to menta! defects, is unable to take care of himself
and to manage his own affairs, for example, an infant,
an idiot, a lunatie. I% extends to the custody of the
persont and the power to deal with the property of the
ward. 'The rights of guardianship of person and aof
property may sometimes, however, centre in different
individuals. Guardianship has been instituted solely for
the benefit of the minor and cannot, therefore, be said
to be the absolute right of any one in the sense that
the Courts will be bound to recognize it apart from
the question whether in any individual case it will
promote the welfare of the minor or not.

It is primarily the right of the parents to have the

custody (hizdnat ilés) of the children. The law gives

the custody of a child which i too young to be in-
dependent of snother’s help in feeding, clothing and the
like—for a boy the limit is fixed at seven years and
for & girl when she attains puberty—to the mother
or a ncar female relative. The female relatives in
order of precedence in this connexion are the mother’s
mother, the father's mother, sisters, sister's daughters,
the aunts and so on.

As the right to the custedy of an infant is recog-
nized solely for the infant’s benefit, an infant will
not be entrusted to or permitted to remain under
the guardianship of the mother or any cother woman
above named if, in the circumstances of her life, the
law would presume that the physical or moral wel-
fare of the child would not be safe in her care. For
instance, if she has married a man who is not clesely
related to the minor or lives a life of open immorality
or her occupation be such as to make it difficult for
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her to look after the child properly the law will not
give her the custody.

After & boy has attained his seventh year or a
girl has attained puberty, the right to his or her
custody belongs to the father, subject of counrse to the
consideration of the welfare of the child, because at
that age they have to be educated and require such
protection as women are not expected to give. The
father is also entitled to make provision for the
custody of such a child after his death by appointing
a proper guardian or executor in that behalf. Failing
the ifather or his executor the paternal grandfather
has the right of custody and failing him other
agnates, In the absence of any proper natural
guardian the carc and custody of a minor devolve
on the Court.

The right of guardianship with respect to a minor’s Guardianship
property belongs, in the first place, to the father, and ofProperty
on his death it devolves on his cxecutor if he has
appointed one, and on the latter’s death to his exe-
cutor. In their absence the guardianship of property
belongs to the grandfather and then his execubor.
Failing them the Court is charged with the superin-
tendence of & minor’s property.

The guardian is entitled to hold the property of the
ward and to manage it as people of ordinary prudence
manage their own affairs. He can do all acts on behalf
of the ward which are entirely beneficial to the latter,
such as acceptance of a gift, and the like and he is
not entitled to bind the ward by any act which is
absolutely injurious to the latter's interest so that the
guardian - cannot make a gift, a widqf or a testamen-
tary disposition of the ward's property, nor pronocunce
divorce on behalf of the ward. As rogards transactions
which may be profitable or may result in loss, such
a8 sale or purchase, the guardian can enter into
them and such transactions will be binding on the
minor unless they have resulted in & gross and
evident loss in which case according to Abd Ydauf
and Muhammad whose view on this point seems to
have been accepted in preference to that of Abi Hanifa
the transactions will be set aside.

44
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One important branch of the family law of the
Muhammadans is that relating to inheritance, The
death of a person bringe about a transfer of most of
his rights and obligations to persoms who are called
his heirs and representatives. The transmissible rights
include all rights to property, usufruct, rights connected
with property, many dependent rights, such as debts
and choses in action, rights to compensation, etc., and
the transmissible obligations are, generally speaking,
those which are capable of being satisbed out of the
deceased’s estate. What is left after the last needs
of the decea:cd have been satisfled, namely, after the
payment of his funeral expenses and the discharge of
his obligations and debts is to be distributed according
to the law of inheritance.

The rules regulating inheritance in the Muhammadan
system are based on the prineciple that the property
which belonged to the deceased should devolve on
those who by reason of consanguinity or affinity have
the strongest claim to be benefited by it and in pro-
portion to the strength of such cleim. The decensed
may, however, leave behind more than one person so
related to or connmected with him that it would be
difficult to say with regard to any one of them that
his claim shounld altogether supersede that of the
others. It is laid down in the Qur'dn ‘of thy parents
and sons thou dost not know which of them are the
nearest and of most benefit to thee.’! The Muham-
madan law in those cases distributes the estate among
the claimants in such order and proportions as are
most in harmony with the natural strength of $heir
claims. 1 propose here to set out the important rules
of this scheme of succession, which is a most elaborate
and sclentific attempt to adjust the claims of the
different relatives of a deccascd person on an equitable
basis.

There are certain impediments to succession—(1)
slavery, because a slave being himeelf the property of
another as I have mentioped elsewhere, cannot hold
property at all; {2) homicide, so that a person killing

1 Qur'dn ; Stratu’'n-Nisd’ .
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ancther does not inherit from the latter; (3) difference
of religion; (4) difference of ierritorial jurisdiction
()1.3) either actual or constructive, so that a subject

of a non-Muslim counfry cannot inherit from a non-
Muslim subject of the Muslim Btate, nor & non-Muslim
gojourner in the Muslim Btate from a non-BMuslim
subject and vice versa.
Of the heirs there are some whose shures or por- Different

tions have becn fixed in the Qur'dn. These are called classes of heirs

Ashdbwl-fard'id (&l hael) or “sharers’ as com- Sharers

monly translated. They arve altogether twelve in
number, four males and eight females: father, father's
father how high soever, half brother by the mother,
the husband, the wife, daughter, son’s daughter how
low soever, Tull sister, consanguine sister, nterine sister,
mother and true grandmother, that is, grandmother in
whose line of relationship to the deceased no false
grandfather intervenes. True grandfathers are those
between whom and the deceased no female intervenes;
other grandfathers are called false grandfathers,

The shares of the ‘sharers’ in the inheritance are
either one-half, onc-fourth, one-eighth, two-thirds, one-
third, or one-sixth. "he husband has one-fourth when
there is a child or son's child how low soever and
onc-half when therc is no child or son's child; the
wife has one-eighth when there is a child or son's
child and one-fourth when not; the daughter’s share
is one-half when only one and no son, and if therc
arc two or more daughters and no son, they take two-
thirds betwcen them; the son's daughter takss one-
half if only one and there is no child or son’s son;
if there are two or more son’s daughters they
take two-thirds when there is no child or son’s son,
and the son’s daughter takes one-sixth when there is
one daughter or a higher son’s daughter and no son;
the sister takes one-half when only one and thers is
no son or son’s son how low soever, father, daughter,
son’s daughter or brother and if there are two or more
gisters, they take two-thirds under the same circum-
stances; the consangnine sister takes one-half when
only one and there is no son, consanguine brother
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or sister, if there are two or more consanguine sisters
under the same circumstances they take two-thirds and
the consanguine sister takes one-sixth when there 18
one full sister but no son, etc., or consanguine brother ;
the moother's share ig one-sixth when there is a child
or son's child or two or more brothers or sisters and
one-third when not, but she takes ome-third only of
the remainder after deducting the wife’s or the
husband’s share when there is wife or husband and
the father; the true grandmother has one-sixth when
she is not excluded; the father tukes one-gsixth; the
grandfather's share is one-sixth when he 15 not excluded
and the uterine brother or sister gets onc-sixth when
only one and no child or son’s child, father or true
grandfather, and if $therc are two or more of them
they will get two-thirds in the same circumstances.’
Under certain circumstances some of the sharers
become residuaries or take both as sharers and
residuaries.

Residuaries The next class of heirs are called ‘asba (asec) which
is ordinarily translated as ‘residuaries’, because they
take the residue after such of the sharers as are not
excluded have been satistied. The residuarics are of
three kinds: (1) residuary in his own right, (2) residu-
ary in another's right, and (3) residuary with another.
To the first category belong all male relations in the
chain of whose relationship to the deceased, no female
enters, They are divided into four classes: (1) parts
(juz 52-) of the deceased, that is, his sons and grandsons

how low soever then, (2) roots (asl (Lol) of the deceased,
that is, his father and grandfather how high socever,
(8) parts of the father of the deceascd, that is, brothers,
brothers’ sons how low socever, and (4) parts of the
grandfather of the deceased, that is, paternal uncles
and their sons how low soever. Residnaries in another’s
right are those females who as sharers are entitled
either to one-half or two-thirds and who become
regiduaries, if they coexist with their brothers. For
instance, if the heirs of & deceased person are his
widow, brother and sister, the widow will get one-

1 Rumsey’s ¢ Law of Inkezitance’, pp. 17-21.
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fourth and of the remaining three-fourths, the brother
will get two porfions and the sister one portion as
residuaries. A residuary together with another is a
fernale heir who becomes residuary because of her co-
existing with another female heir, for instance, when
there is a sister along with a daughter. Besides re-
giduaries by consanguinify there are residuaries for
especial cause, namely, patrons of freemen. If there
be no residuary then the xesidue returns to the
sharers by consanguinity in proportion to their shares.

The next eclass of heirs are knmown as (dhaui’l-arhdm Distant
kindred
[-Le»)IH ssd) or distant kindred. They include all rela-

tions who are neither sharers nor residuarics; they
inherit only if there are no sgharers or residuaries.
Shafils and Malikis, however, do not include such
relations in the category of heirs at all.

The distant kindred are divided into four clagses :
{1) thosze that are descended from the deceased, for
instance, children of daughters and children of sons’
danghters, (2) those from whom the deceased is descended,
for instance, the excluded grandfather or grandmother,
(3) those that are descended from the parents of the
deceased, namely, the sisters’ children and the brothers’
daughters, and (4) those that are descended from
the grand parvonts of the deceased, namely, paternal
aunts, maternal uncles and aunts. Among heirs of
this category succession is regulated in fhe order of
the above classification.

The next class of heirs in the order of succession Other heirs

are mawla‘l mawalat (§3)y.l 91,..) or successor by com-

tract, that 1is, a person with whom the deceased
entered into a contract that he would be his heir,
such person undertaking on his part to pay any fine
or compensation to which the deceased might become
liable. Then a person whom the decegsed had acknowl-
edged as a relation through another. If there be no
heir of any of the above classes, then the estate goes
to the person or persons to whom the entirety has
been left by the deceased’s will, otherwise to the

public treasury (baitu’l-mal Jla) eag)-
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Bxclusion Then in order to regulate the number of relations
who might inherit together the doctrine known as
that of exclusion (hujub (as=-) is applied. There are
some persons, however, who are never totally excluded;
the son, the father, the husband, the daughter, the
mother and the wife. Ixclusion may be sometimes
partial. Iixclusion is based on two principles: firstly, &
person who is related to the deceased through another
is excluded by the presence of the latter, for instance,
the father excludes the grandfather, brother, and
sisters and the son excludes the grandson, and this
principle 18 oxtended swmong the residusries so as to
give preference to the proximity ol degrce, for
example, a son excludes another son's son; secondly,
the nearest in blood excludes the others, hence a
relation of full blood always takes in preference to a
relation by the father only, for instance, a brother
excludes a consanguine brother or sister. To the first
rule there is one exception, namely, that the mother
does not exclude brothers and sisters from inheritance
and the second rule is subject to the exception thai
uterine relations are not excluded on that ground. A
person who is himself excluded may exclude others.
It is algo a general rule that when there is a male
and a female heir of the same class and degree the
latter will take only half of the former.



CHAPTER IX
TORTS AND CRIMES

SECTION I—TORTS

Tuwr line which divides the two kinds of wrongs, Distinction
torts and crimes, is sometimoes very narrow or as the between torts
Mubammadan jurists put it therc arc some niaiters in 30d crimes
which the rights of the public and of individuals ave

combined. The test is, to whom does the law grant

the remecdy, the public or the individual. If to the

latter, the wrong which gave rise to the remedy will

be regarded as a tort, and, if to the former, it will be

catled crime. I shall deal with torts first which mostly

arise from infringement of a man's rights to the safety

of person, to freedom of action and to protection of

property.

I may here mention fthat the law docs not require & Prevention
person whose right o the salety of person or property and self
is attacked to wait until the harm has been done, defence
but allows him under certain conditions to prevent
and to repel the attack by defending himself or his
property. The principle on which the right of self-
defence (p59) is based in Muhammadan law is that,
when a man takes up arms against another, he
loses the protection of law. This right is available
not merely to the person whose life or person is
threatened, but also in certain cases to the bystanders.

The extent of the right is measured by the necesgity
of the occasion, so that a persom exercising it iz not
allowed to infliet, if he can avoid if, more harm than
is required for warding off the threatened injury.
Similarly, if the person threatened can have recourse
to the assistance of law in time to prevent the harm,
he cannot take the law in his own hands. Otherwise,
the law allows a man even to inflict death for the
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protection not only of his life and limb but even prop-
erty ; for instance, if a thief runs away with the
stolen property at night the owner is entitled to follow
and to kill him if necessary in order to rescue it.!

On the same principle in cases of trespass or
nuisance on land, the owner of the property has a
right to prevent or to abate it himself. For instance,
he may remove an ervection made by his mneighbour
projecting over his land and occupying sny portion
of the space upwards. For similar reasons & member
of the public is entitled to have any projection over
a public road removed, because every one has a right
to use it and no one has a right to the exclusive user
of the road or of the space above it.?

The law also confers power on individual citizens to
prevent the commission of certain offences which
are punishable by the State as being an infringement
of the right of the community. That is to say, when
s person sees that such an offence is about to be
committed, he may take the law in his own hands
but only so far as it may be necessary to prevent
its commission,

The Arabic word for torts generally, is jandyat
(flis), but the word jandyat is mostly applied, in
the parlance of lawyers, to injuries illegally inflicted
on the human body whether such injuries have caused
death, grievous hurt or merely simple hurt. Torts with
reference to property may either be in the natnre of

wsurpation or appropriation (ghasab (..si) or destruc-
tion or damage (talaf nugsin la& ol3). Infringement
of & man’s right fo freedom of action is caused either
by coercion of his will (ikrdh sij&i) or by misleading
his judgement, that is, by fraud (taghrir AR

These rights, subject to such modifications as may
be induced by a defect in legal capacity as mentioned
elsewhere, are inherent to ihe status of every human
being and generally speaking the liability of a person
violating them is absolute and unqualified.

1 ¢+ Heddya ', vol. ix, pp. 166-7.
% Ipid., pp. 889-40.
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The principle is that the law looks to the loss Injuriesto
caused to the person injured and is not, as o geners] person and
rule, concerned with the moral culpability of the person property
by whose act it is caused. Thus if injury to a man’s
person or property 1s caused directly by an act of
another person without the intervention of any other
extraneous cause (al-itldf mubasharatun s}.:.L:,o s 53y,

the law holds the latter responsible whether such act
was intentional or accidental. Nor would it make any
difference if the person who caused the loss happened
te be an infant or a lunafic.

But suppose the injury or loss was the combined
result of  two or more causes (al-itldif tasabbuban

Lawaiesii¥l), the question then arises to which of the

causes will the loss be attributed in law. In this
conpexion one must bear in mind the different signi-
fications of the technical terms effective cause, pre-
paratory cause and condition as already explained.
When the two causes preparatory and effective are Principles
both acts of free agents but independent of each of liability
other, the general rule applies fastering liability on the
person whose act is the immediate or effective cause
of the loss. Tlor instance, two witnesses swear hefore
the Qddi that the husband of a certain woman had
conferred on her the power to dissolve the marriage
and two other witnesses swear that she subse-
quently exercised sunch power, and the Qddi there-
upon passes & decree declaring the marriage fo be
dissolved. Afterwards if both sets of witnesses retract
their testimony admitting that they swore falsely,
the testimony of the witnesses who deposed to the
cxercise of the alleged power would bhe regarded as
the effective cause of the Qddf’s decrce, and they
would be liable for the wrong. Dut if one of the two
persons emch of whose acts is the cause of the loss
is morally calpable and the other acted as an innocent
agent, the responsibility will be fastened on the
former and not on the latfer; for example, a man
hires Iabourers to dig a well in the ground of another
and the labourers do so without knowing that the
ground belongs to a third person, the employer of the
45
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labourers will alone be Hable; a man orders another
to kill a particular animal and the latter thinking that
the animal belonged to the person giving the order
kills it, here, though the person killing the animal
will, in the first instance, be liable, he will have a right
of recourse agninst the person giving the order!

Coercion  If the immediate cause was not the act of a free
sentient agont, bub was brought about hy an act of a
human being, the general rule is, that the Toss will be
imputed to the latter. 17or instance, if a man collects
water on his land and then discharges it on his
neighbour’s land causing damage thereby, the lormer
will be held responsible for any loss which might
bave been suffered by the latter. The rule, however,
is not absolute and iz subjcct to certain necessary
limitations.

Yor instance, if a person does somecthing in the
ordinary exercise of his rights, he will not be held to
insnre the safety of the person and property of cther
persons exercising similar rights and will not, thorefor,
be respousible for any injury which may result in
consequence ol the act. A Muslim suspends » chan-
delier in & mosque of the locality in which he lives
as o pious gift, and it happens to come down and kill
one of the worshippers, no liability would attach to
him, because he had a right as an inhabitant of the
locality to enter the Mosque and to decorate it if he
so desired.? A fortiori if a person docs somcthing
on his own land, as for instance, lets his cattle graze
thercon or digs a well and a person cntering upon
such land unware of any danger meets with injury
being hurt by the ecattle or by falling into the well,
the law will not ordinarily hold the owner of the land
liable.

But if a person in the exercise of a right does an
act which involves risk to the person orv property of
others who are at the place where the act is done by
virtue of a similar right in themselves, he will be
held to insure the safety of those other persoms. For

1+ ITeddyn’, vol, ix, p, 347.
# Tbid., vol. ix, p. 250,
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instance, if a man carrics timber along a public road
and the timber falls on a passerby and causes damage
to his person or property, he will be held responsible
in damages.! In sll such cases the question to be
consgidered is whether in its parficular circumstances
the man doing a lawful act was under an obligation
to take care or not. If the act in itself was wrongful,
the persen doing it will always be held to have been
acting at his own risk. Ifor instance, a public road is
moeant for traffic and any other use of it amonnts to
trespass. Hence, if a man makes u projection om a
public road and the projection falls on a passerby and
injures him or damages his property, the owner of the
projection  will be responsible? I3ut if a man rides
on a public road and his horse kicks at a passerby
and kills him, he will not be held responsible; on the
other hand, if a man tics his horse on a public road
and it kills a passerby, he will be liable for damages.

Sometimes injury to » person may have been due
to a camse procceding from another, but the person
mjured could have avoided it il he had used ordinary
care. I'or instance, a shopkeeper sprinkles water on
the portion of the public road in front of his shop,
and a passerby, who, if he wanted, could have avoided
that part of the road, chooses to walk over it and
{falls down and injures hirasclf, the shopkeeper will not
be held responsible, because the injury is due to the
man’s own act?

Coercion whether oxercised by threats of violence Coercion
or confincinent or by actual application of force is an
infringement of a man's right to freedom of achion.
In another place we have considercd the effect of
coercion on the validity of fhe act done under ids
1nfluence and the responsibility of the doer of the
nct.  Let us now see how Mubammadan jariss
regard the rosponsibility of the coercer towards the
porson cocrced and any third persons who have been
atfected by the act. The guestion has to be considered
with roferonce to aects of utterance and conduct.

1 v ileddya’, vol, ix, pp. 249-50,
2 Ipid., vel. ix, p. 240,
# Ibid., vol. ix., p. 245.
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The general principle according to the Hanafis is
that if the act was done under duress of the cxtreme
form, the volition of the cocrced would be regarded as
vitiated and if such act can be properly atfributed to
the volition of the coercer then the law would treat the
volition of the former as if it did not exist and refer
the result to the volition of the latter. In other words
the person coerced would be regarded as a tool or instru-
ment of the coercer. On the other hand, if what has
been done is not capable of being impnted to the
coerccr, he will not be held responsible. In the last
category are included all legal acts constituted by
utterance, such as contracts and admissions, becanse
it cannot be conceived that one person, namely, the
coercer should pronounce them, throngh the mouth of
another, namely, the coerced. But if loss has been
caused to the doer by his being coerced to do an act
of utterance, tho coercer will be liable to compensate
him. Suppose A coerces B to manumit his sluve, the
slave will be emancipated as the act is irrevocable, but -
A will be liable to B for the price.

As regards acts belonging to the class of conduct,
that 18, wrongs, there ure some with respect to which
it may be said that a person doing them under coer-
cion acted as the Instromcent or tool of the coercer
and there are others with respect to which this cannot
be predicated. The principle according to Hanafis is
this, if the extending of the liability for the act to the
coercer, will necessarily involve o changein the subject-
matter of the wrong, the law will not allow such exten-
sion, otherwise it will. Take the case already cited in
which X is compelled by Y to sell and deliver pos-
session of his property to Z. The sale itself being a
disposition requiring consent is invalidated by coercion,
but the delivery of property to Z cannot be imputed
te Y, for he not being the proprietor delivery on his
part would not be of the thing sold but of something
unlawtully taken! If the imputing an act to the
coercer would not involve a change in the object to
which the act relates then the coercer alone would be

1 Talwih', p. 796 ; and anie p. 235.
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fixed with liahility. This would be sc in all cases of
torts against the person or property of a third party.
For instance, if A compels B to murder C the deceased
C's heirs will have a right of refaliation against A
alone.  The reason is that a man's own life is dearcr
to him than that of auny other's and as B killed C to
save himsclf he cannot bhe said to have acted inten-
tionaily, This is the opinion of Abu Hanifs and
Muhammad, while according {to Zufar the person
whose hand actually caused the death will he liable
to retaliation. In the opinion of Abtt Yusuf, howcver,
the extreme sentence will not be enforced either against
the coercer or the coecrced but that the latber will
be made to pay blood-money. The rule according to
Bhdfi‘is is that the coercer would be liable in all cases
where the act is capable of being imputed to him,
such as acts of conduct and not when the act cannot
be imputed to him, such as acts of the class of utter-
ance which, if done under coercion, are according to
them altogether void and so no loss can be said to
have been causcd by the coercer.

I have alveady veferred to the principles governing Fraud
the validity of acts induced by fraud. Herc I wish to
indicate the gencral principles on which the responsi-
bitity of the person committing a fraud towards the
victim of the frand is based. In many cases questions
as to whether the conduct complained of wus frandulent
or whether it influenced the action of the person com-
plaining of it, and if so whether such conduct was the
cousc of any loss would not arise under the Muham-
madan law inasmuch as it lays down positive rules
as to the circumstances in which & party to o trans-
action who has suffered loss should be relieved. T'or
instance, if In a transaclion of ssle, as alrcady
poinked out, one party suffers loss owing to some fact
not being known to hiwm, such as a defect in the goods
bought, the Muhammadan law would at once relieve
him without inquiring whether he acted with his eyos
open or whether the other party actively and know-
ingly practised any decepfion on him. In other cases
the law is based on two principles: if any loss of
property has been caused to the victim of a frauwd, he is
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entitled to compensation from the wrong-doer, and a
person commitéing a fraud shounld not be allowed to
derive any advantage from his own wrong.

The remedies for torts as recogaized by the Muham-
madan law are retahiation (Qisd's, Qawd 248 Ua'L.&E)
and compensation (diat, irsh, u‘:)" ko) in cases of in-
fringement of & man's right to the safety of person; and
restitution and compensation are the remedies provided
for the violation of a man’s proprictary rights and for
other wrongs of a similar character.

Betaliation was sanctioned by the usages of the
people of Arabia and of most other ancient peoples
and was largely in vogune in Avabia at the time
of promaulgation of Isldm. The principle of compen-
sation was also recognized by tho Arabs. Isldm, while
recognizing retalinbion as the basic principle of roine-
dial right, favours compensation as being a principle
which is most consistent with the peace and progress
of society, and lays down rules for the purpose of
confining retaliation within the mnarrowest possible
limits. The theory set up 1s, that retaliation is not
solcly a private righ$, but that the right of the public
is also mixed up in it. Hence the State takes charge
of its supervision and hmposes strict conditions with
a view to prevent the injury caused to the wrong-doer
being in excess of what was inflicted by hin,

Retoliation is allowed only in cases of wilful
destruction of life or limb or of such bodily injury os
is capable of delinite ascertainment. It comsists in
the inflickion by the person injured or by his heirs in
case he is dead, of similar injury or death on the
wrong-doer, Suppose A has wilfully destroyed a limb
ol BB's, or made it useless by the injury he has inilicted
on B, the corresponding limb of A may be destroyed in
retaliantion, that 1s, a hand for a hand, an eye for an
eye, & tooth for a tooth, and the like. On the other
hand, if a person has caused fracture of another man’s
bhone, retaliation will not be sanctioned, for it is not
possible to be sure that the injury to be inflicted
in return would not exceed what has ‘been suffered
and there is always & risk to life. No such difficulty
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arises in the case of murder for one life in the
eyve of law is equivalent to another. According to
Hanafls the life of a slave stands on an equal footing
with that of a freeman, of & woman with that of
a man, of a non-Muslim subject with that of a Muslim.

The law, thongh it recogrizes retalintion in theory,
discourages this form of remedy in every possible way.
For example, if there he the least doubt as to the
wilfut character of the offence or the proof retalintion
wilt not be ordered.

Tietaliation being the right of the person injured or
of his heirs, they can compound with the offender for
money, or, 1f they chose, pardon him. Whenever
retaliation for murder or hurt is compounded, the
money payable as consideration can be realized only
from the offender himself. So also when compensation
is ordered in cases where there is a doubt as to the
wilful nature of the homicide. Similarly, when the
hurt caused has not resulfed in death, the wrong-docr
alone can be called upon to pay compensation,

But when death has been causcd by negligence or

misteke, the oftender’s Akilas (dake), that is, his tribe

or regiment or the Inhabitants of the town to which
he belongs, are to pay the blood-money to the heirs
of the deceased. The reason is, that it is the duty of
a person’s Akilas to watch over his conduct and the
law presumes that the wrong-docr would not have
acted in the way he did unless they neglected their
duty. On the same principle if a dead body is found
in a certain locality with signs of violent death on
it, the heirs of the deceased are eniitled to call upon
fifty inhabitants of the place whom they may sclect
to take the oath that none of them killed him (E.@st)-
If they take the oath then all the inhabitants will
have to pay blood-money; otherwise they will be im-
prisoned. Similarly, if a dead body is found at the
door of a man’s honse, he will be given the oath and
if he swears that he did not kill him, his Akilas will
have to pay compensation. Here we have distinet
traces of the impression leff by the Arab tribal system
on the Mubhammadan law,
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The scales both of blood-money and compensation
are in many cases fixed according to the nature of
the injury and the loss sustained and the culpability
of the acts causing it.

As 1 have already indicated, the provisions of the
Muhammadan law relating to retaliation have mostly
a theoretical interest, showing that the Muhammnadan
Jurisprudence recognizes retaliation to be the original
principle of remedial rights. Otherwise retaliation as
a remedy has long been unknown in the Muhammadan
world and having regard to the strict conditions with
which the law hedges round this form of remedy, it
must be in rare cases that it could be available.
Further, nowadays in Muhommadan countries wrongs
against human life and body are no longer treated
merely as torts, but are puniched as crimes, and
apparently this would be justified on the ground that
by wrongs of this category the inberest of the com-
munity in the preservation of peace and order 1s
seriously interfered with.

As regards remedies for other wrongs, restitution

may be either by return (radd 3,) of the thing, sub-

ject of the wrong or by delivery of a similar article
aitdi miglthi - alie #lkel). The first is the proper
remedy in cases of usurpation or wrongful appropri-
ation of all properties of the nature of dissiinilaters,
but if in such cases the property cannot be restored or
if the article in respect of which a wreng has been
committed was of the nature of similars, the defendant
will be compelled to deliver n similar article to the
plaintiff. The wrong-doer is further liable for all the
produce or profits derived by him from the property
not only in the opinion of the Shéfii and MAliki
jurists, but also of the modern lawyers of the Hanafi
School! in spite of the dictwmn of Abd Hanils to the
contrary already mentioned.

Then rules are laid down fo meet ecages in which
an usurper has made improvements on the property;
the principle on which such rules are based is, that

1 ¢ AL Majallsh ', pp. 1424,
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both the owner of the property and the wrong-doer
should, as far as possible, be restored to their former
positions. Rules are also laid down for the assessment
of damages in cases of destruction of, or loss caused
to, property.

BECTION II—CRIMES

When certain primary public rights are violated
the wrong is called mda‘si’at (Xia=e), that is, crime
or offence; and it gives rise fo certain substitutory
public rights in the form of uq’bdt (wlsyde) or punish-
ments. Criminal offences relate mostly to property,
human body, reputation, religion, the state, public peace
and franquillity, decency or morals,

Punishments arc divided into two classes: one of

which is called hadd (as) and the other tda‘zir (;U";)'

Hadd means measure, limit, and, in law, it means a
punishment, the measure of which has been defin-
itely fixed. In tda‘zir, on the other hand, the Court is
aliowed discretion both as to the form in which such
punishment is to be inflicted and its measure.

Hadd used to be prevalent in Arabia at the time of Hadd
the promulgation of Isldm,! and the Muhammadan law,
while confirming it as the extreme punishment for
certain erimes, has laid down conditions of a stringent
nature under which such punishments may be inflicted.
These rules are so strict and inflexible that it must
be only in rare cases that the infliction of hadd as of
retalistion would be possible, and, in fact, there are
only & few instances known in which hadd has been
inflicted. The department of the law relating to
hadd has merely a historical interest and is typically
illustrative of the principle of Isldmic jurisprudence,
namely, not to interfere with the customs and usages
of the people in such matters except so far as it may
be necessary to safeguard against abuses and oppres-
sion and to let the new principle take the place of
the cld rule slowly and along with the advance of
public opinion.

1 ¢ lleddya’, vol. v, p, 25,
46
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Punishments by way of hadd are of the following
forms:—Death by stoning, amputation of a limb or
limbs, flogging by hundred or eighty strikes. They are
prescribed respectively for the following offences:—
Whoredom, theft, high-way robbery, drunhenness, and
glander imputing unchastity.

I may here mention some of the more important
limitations and conditions under which the Muham-
madan law allows the inBiction of this formn of punish-
ment. The principle underlying them, is that any
doubt would be sufficient to prevent the imposition of
hadd. For instance, such doubt may arise {rom the
nature of the awthority applicable to the facts of a
prrticular case or from the character of the cvidence
or from the state of mind of the accused porson, that
is, his knowledge of the law ov facts, or the state of
his will at the time of commission of the offence
charged against kim. If there he a show of authority,
though not of a sound character against the accepted
law which deelares a particular act to be punishahble
with hadd, this is treated as a doubt sufficient to
prevent the imposition of such a sentence, even if the
accnsed himself did not enfertain any doubt on the
point. This is called error or doubt with respect to
the subject of the application of law (shubhatu'l-mahal
Jawall kas).  Iiven when an offender misconceived the
law in a case where there is no foundation for such
misconception, but he actually believed that what he
was deing was not an offence, the sentence of hadd
will not be enforced against him. This is called doubt

or error with respect to the act (shubhat-ul-fa‘il % .
Uty

In certain cases, such us an offence of whoredom,
gome jurists go so far as to recommend to a man who
has seen it committed not to give information or evi-
dence, though if he chooses to do so his testimmony will
bhe admitted, provided he possesses the qualifications
of a witness. I may mention that the policy of law in
connexion with this offence is to punisk only those
offenders who defy public decency and openly flaunt
their vices. Hence it is, that four male eyewitnesses
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are roquired for its proof. Hven if they are forth-
coming which is hardly to be expected, the Magistrate
is asked to scrutinize their testimiony closely in order
to see if they are not mistaken, and to allow them
to retract what they have deposed to. Ifurthermiore,
if there has been any delay in the witnesses coming
forward and giving their evidence, that circumstance
in itsell is held sufficient to raise & doubt.

Téda‘zlr may be inflicted for offences against human Taazir
life and body, property, public peace and tranquillity,
decency, morals, religion and so on; in fast the entire
criminal law of the Muhammadans (as-sidsat ush-shara‘i
&"g.:.}m! kalawdl) a8 prevalent at the present day is based
on the principle of tda‘zir.

The nature of the sentence to be inflicted by way of
tda‘zir for particular kinds of offences may be regulated
by the head of the State who hay absolute discretion
in the matter. The objects of tda‘zir are the correction
of the offender and the prevention of the recurrence of
the erime, and it is left to the discretion of the Magis-
trate to determine, in view of the circumstances of each
case, the sentence by which the objects of the law
would best be achieved. He is to take into account
in awarding punishment, the nature of the offence
and the circumstances under which it was committed,
the previous character and the position in life of the
offender and so on. The range of this form of punish-
ment extends from mere warning to fines, corporal
chastisement, imprisonment and transportation.’

1 ¢ Raddu'l-Muktér’, vol. iii, p. 194.



CHAPTER X
PROCEDURE AND EVIDENCL

Preliminary Wiar departmoent of the Muhammadan legal systcm

obgervation

which regulates the procedure of the Courts, relating
to the trial and proof of claims affords a peculiarly
interesting study. Here, as in the other departments,
the usages of the people of the age arve not altogether
ignored, but are to a certain extent still recognized as
a sort of ground work on which to base the provi-
sions of & scientific system of procedure. The Mnu-
hammadan law requires that a properly appointed
judicial officer called Q4adi should decide upon the
claims of the disputants but, if the requisite number
of witnesses testify in support of a claim, the Court
must, as & general rule, accept such testimony and
decree the claim, & rule which reminds us of the age
when witnesses were, in fact, judges of the cause. A
new prineiple is, however, established, namely, that the
object of testimony is to furnish information of a facg,
and rules are introduced in order to give effect to
that principle. Similarly, sanetity is still attached to
an oath, bui an oath is regarded as a guarantee of
truth and not & conclusive test of the nature of an
ordeal. The most noteworthy feature of this part
of the system lies in the elaborate rules which
have been laid down for the purpose of guiding
the Court in determining the general credibility of a
witness and the truth of his statements in order to
guard against the pessibility of the Court being misled
by his testimony. Attempts are also made to preclude
the possibility of the Court being called upon to decide
between the claims of conflicting testimony. In cases
where the parties make contradictory allegations and
each desires to support his own allegation, rules are
laid down ar to whose evidence is to be preferred,
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The cardinal principle underlying the Muhammadan
law relating to evidence is that a decree or order
of the Court should be based as far as possible on
certainty and not on conjectures. Those who are
familiax with the modern system of procedure would
be inclined to think that these rules, which leave little
or no discretion to the Court in judging of the truth
or credibility of testimony, however much they might
eliminate uncertainty, are likely to have the effect
in many cases of defeating their own object, namecly,
a tight decision of the claim. On the other hand, it
might be said that the Muhammadan rules of proec-
dure ought to lead to a speedy settlement of claims,
an end which the rules of some of the modern
systems of procedure are ill-calculated to achieve.

The right which the Court may be asked to enforce
would be either a private or & public right. In the
first case it is for the individual or individuals who
complain of the wrong to seek the remedy and in
the latter case the representative of the State or hisg
agent would be the claimant. The rules are sub-
stantially the same in both classes of cases, with only
such variations as arve clearly called for by the difference
in the character of pwrticular claims.

The person who wunts his claim to be heard must Selection of the
first of all select the proper Court, that is, the one proper Court
which has jurisdiction to hear the suit. But this is
a more or less simple affair nnder the Muhanunadan
system.  Hxcept so far ag the jurisdiction of a particu-
lar Q4di may have been limited by his order of appoini-
ment as regards the class of cases he is to try, a
plaintiff is entitled to institute his action in the Couxt
within whose local jurisdiction he and his witnesses
reside. And it would make no difference in this
respect if the subject-matter of litigation, for example,
land he situnted elsewhere or the person against whom
the claim is made resides within the jurisdietion of
another Q4dl.

A clam (dawa w5ee0) 1s defined as a demand by a Definitions of

claim, plaintiff,

a person of his right from another in the presence of getendant

a judge. The man making the demand is called Muddai
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(=) that is, plaintiff or claimant and the person
from whom the demsand iz made is called Muddad
a‘lathi (alz u;""’*"’) or defendant. 'These definitions of

plainti#f and defendant are as given in ‘Al-Majalldh .
According to ‘ Heddya ' the claimant is the party who
18 entitled to abandon the aciion, if he so chooses and
the defendant is the party who cannot, at his mere
pleasure, avoid the suit being pursued. According to
other definitions the claimant is the party who cannot
succeed without proving his allegation and the de-
fendunt is the party who may have a decision in his
favour without adducing evidence, and according to
Muhammad the defendant is the party who denies.

A claim can only be preferred by w person possessed
of understanding. Hence the claim of a minor or a
lunatic will not be heard except through the interven-
tion of a guardian, nor will a suit be heard against
bim without such representation.

A claim must conform to certain rules. For instance,
the individual or individuals nagainst whom it is pre-
ferred must be ascertained. The thing or right claimed
must also be ascertained with sufficient distinctness;
for insiance, if it be landed property its boundaries
ought to be specified though its value need not be
mentioned ; nor is it necessacy for the plaintiff to state
how he came to acquire the property which he claims,
it being sufficient for him to state that il is his
property. If the claim relates to a debt he ought to
say how it arose, whether on account of money lent,
purchase money or wages, and so on and the amount.

What is claimed must be possible, so that if it be
impossible according to our cxperience or judgement,
for instance, if a person claims & man older than him-
self or one who is known to be the son of somebody
clse as his son, the claim will be rejected.

The statement of a claim, if self-inconsistent, is to
be rejected. For instance, if a man takes steps to buy
a certain property and, subsequently thereto and before
making the purchase, puts forward a claim that the
properiy belonged to him, his sunit will be rejected
because of inconsistency. So also if a person claims .
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certain property on behalf of somebody else, he cannot,
at the same time, claim it for himself, but if the
allegations of the plaintiff may he reconciled, his suit
cught not to be dismissed for inconsistency.

A claim may be made verbally or in writing. If
verbally, the Court cught to record it.

The claim must disclose a good ecause of action
against the person against whom 1t is made, the test
of which 18 whether, if such person admitted the
pllegations in the claim, a decrce wounld be passed
against himn. If it would, and he denis the allega-
tion, the suit will proceed against the defendant as

the opponent (Khasm r.aéh) of the claimant and the

defendant will be called upon for an answer. Buppose,
the plaintiff states that an agent of the defendant
purchased ecertain goods from him, and he demands
the price, but the defendant denies the claim, the
defendant will be regarded as the opponent and the
guit will proceed against him. On the other hand, if
the plaintiff mercly alleged that the defendant’s agent
purchased the article without at all alleging that he
did not pay the price and the defendant denics the
claim, the suwit will fail and will not be heard as the
plaintiff’s allegations do not disciose a good cause
of action againat the defendant,

It may happen that two or more persons were con- Joinder of
cerned in violating, or interested in denying the parties
right of the claimant, some more directly than the
others or ell in the same degree, or more than one
person are interested in the establishment of the
claim. Then the unportant question arises as fo the
selection of parties and the law lays down rules for
the purpose of such selection. For instance, when a
claim is made with respect to a specific article, the
person who is in possession of it is alone to be made
the defendant. Thus, if a person has taken wrongful
possession of & horse belonging to amother and sold
it to a third person and the owner wants his horse
back, he must sue the person who has possession of
the animal, The person that has possession will be
entitled to sue his vendor for recovery of the price
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he has paid. A bailee for hire, a person having
the use of an article, and a lessee, when the
property in their ypossession has been wrongfully
taken by another, may sue the wrong-doer for
recovery of the arficle without making the owner a
party.

In matters relating to the estate of a deceased per-
son the gencral rule is, that one of the heirs may be
a plaintiff or defendant with respect to a claim which
could have beecn made by or against the deceased,
except where the claim is for the recovery of a specific
property from the estate of the deceased when the
proper defendant is the person in whose possession
it is and an heir who is not in possession cannot be
made a defendant. The admission of an heir in posses-
sion will not, however, bind the other heirs. It is
likewise competent for one of the heirs to sue on behalf
of the deceased for something which was due to the
latter from the defendant, in the forin of & debt or similar
obligation and if the claim iz established, a decree will
be made for the entirely of what was due for the
benefit of all the heirs, The plaintiff himself will,
however, be allowed to realize ouly his portion.
Similarly, if & person has a claim for money against
the estate of the deceased, he can establish his ¢laim
in the prosence of only one of the heirs whether such
heir is in possession of the estate or of any portion
of it or nat, though an admission by one of the heirs
will not bind the other heirs. If the defendant heijr
does not admit the claim and the plaintiff proves his
claim in his presence, the decree will be made against
all the heirs and the other heira will not be entitled
to require the plaintiff to prove his claim against them
with respect to their portiens. It is, however, open
to them to meet such & decree by a plez in the way
of avoidance.

When there are several sharers in a specific prop-
erty bLut not by right of inheritance, ome of the
cosharers cannot represent the others as defendant:
in & suit with respect to such property, but if he is
sued alone a decree will be made agsinst him o the
extent of his share.
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One member of the public may sue with respect to
8 property or matter the benefit from which is derived
by the public generally such as a public road; and a
decree in his favour will accrue to the benefit of all
members of the public. In a suit with respect to a
thing the benefit of which is participated in by the
inhabitants of two villages, such as & stream or a
common, it will be sufficient if some inhabitants of
each village be made parties, unless the number of
inhabitants be limited when all of them must come
before the Court. If the number exceeds one hundred
it iz regarded as unlimited.!

Rules are then laid down regulating the hearing Hearingofa
of a claim. An important goneral rule in this connexion claim
is that & claim must be heard in the presence of the
parties or their representatives. The plaintiff, if he
can, may bring the defendant with him to the Court
at the time of presenting his claim. If he cannot
bring the defendant, the Court is to issne summons to
secure his attendance. If the defendant refuses to
come or to appoint a representative, he is to be brought
up under compulsion, and if his presence cannot be
secured then a copy of the plaiut is to be sent thrice
to him ab differcnt times and if he still does not
come it is to be mnotified to him that an sgent will
be appointed on his behalf by the Court and the
claim and the evidence will be heard. If he does
not still come or send his representative then the
Court will itself appoint a person to waich his
inferests, and after hearing the claim and the evi-
dence in the presenmce of such person and scrutinizing
the sume, pass its decision. DBut if the person against
whom an exz-parie decree has been made appears after-
wards and objects to the correctness of the decree, he
will be allowed to meet the claim, and hiz defence will
be heard. If his allegation is established the decree
will be set aside. FHz-parte proceedings are not per-
mitted in charges for offences punishable with hadd or
retaliation beeause in such cases there must be no doubt
as to the proof.

11 Al-Majalléh *, pp. 277-8.
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When both the parties are present in Court, the claim-
ant will be asked fo state his case and if he hag
writben out his claim to verify it. Then the Court
will call upon the defendant for his answer, if necessary.
The defendant may mercly deny the claim or mect
the claim by a plea in the nabure of avoidance (dai™4

i) A reply of the latter character consists of an

sllegation put forward by the defendant, which would
be saufficient io mect the claim of the plaintiff, for
instance, where a man claims from another a certain
amount of money as a debt owing to him and the
defendant states that he owed the money but has
paid it or that the plaintiff has released him from
the debt or that he and the plaintiff have settlod the
matter or that the amount was not a deht but the
price of certain goods which he, the defendant, bought
for the plaintiff. If the defendant establishes his
allegation the plaintift’s suit will fail.

‘When the defendant disputes the claim the plaintifl
will be called upon to prove his allegations. Tf the
claimant is able fo adduce admissible and suilicient
evidence he will he entitled to a decree in his favour
and if he is not, he can only call upon the opposite
party to take the oath in support of his denial. If
the opposite party thereupon takes the oath the claim
againgt him will be dismissed, but if he refuses to
take the oath, it will be decreed. The Q4di, accord-
ing to the old rule, can base his order on his personal
knowledge of the facts. But nowadays, says the
author of ‘ Durrw’l-Mukhtér’, this would not be allowed
because of the corruption of such officers.

According to the general rule of law, founded upon
analogy the decrec of o Qid{ is only binding against

resides bayond & defendant who resides within his jurisdiction, but

jurisdiction

npon juristic prefercnce which had the concurrence
of the Companions and their suaccessors and is based
on necessity, if the defendant is within the jurisdiction
of another Q4df, the plaintiff may file his snit in the
Court of the Q4dl in whose jurisdiction he resides

t + Darra'l-Mukhtér?, vol. iv, p, 391, aleo * Raddu’l-Muhtdr °,
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and his witnesses arce available.! The Qadi in whose
Congt the suit is filed may record the cvidence and
also pass his ordor provided the absent defendant has
either appointed an agent to represent him or the
Court itsel! has appointed some one b0 watch his
interests. Dut the wvalidity of appointment by the
Court of an agent for the defendant in such a case
does not seem to bo free from doubt. If the evidence
adduced Ly the plaintiff proves his casc the Court
may record its finding and pass a decree and afler
properly secaling and securing the record in presence
of two wibnesses of unimpeachable character, remit the
game with the plaintilf and those two witnesses to the
Qadi within whose jurisdiction the defendant is to be
found. If the absent dofendant is not represented
by an ugent of his own the Court before whom the
suib is filed may if it so chooses only record the
evidence and forward it to the Qadi of the place where
the defendunt resides for the latter to pass order
thereon in presence of the defendantg,

These proceedings are allowed only in cascs which
invalve the establishment of private rights, such as
the recovery of a debt, the establishment of marriage
or paternity, the recovery of immoveable property and
the like and not in matters of hadd and retaliation.

A decree (huk, r&:w) is defined as that which Decrees

settles or terminates a dispute. The decrec may be
dircetory directing the judgement-debtor to give some-
thing to the judgement-creditor, or prohibitive, as
when the case iz decided against the plaintift the
judgement being that he is not entitled to the right
which he claims. Whe decrees and orders of Court are
to be preserved.

When a decrce is made the quesfion ariscs, whom
does it bind. The general rule is that it binds the
parties and also those whom the law wsllows them
to represent, but not the others. As botween them
the matter is said to be finally settled so that it
cannot be litigated aiterwards except in some par-
ticnlar cases. Thus a decree with reference to property

1 «Hoddys ', vol. vi, pp. 381-90,
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against the man in possession of it binds him alone
and those who derive title from him but not the others.!
A decree against a person in possession declaring
that the property is waqf is, however, according to
‘Rukouwl-Isi4m’, binding on all people, but not so
in the opinion of Abu Laith and BSsadru’sh-Shahid.?
And as already mentioned a decree against an heir
will, generally speaking, bind the estate.

A decree of the Court may be void in certain ecix-
cumstances. For instance, if it is contrary to a rule
of certain law or if it is based on inadmissible evi-
dence or if it is in favour of sowne person in whom
the Judge is interested, such as his parents, wife or
children.

The law allows a review (.T:__ﬁv) of a decree in
cases where it 1s in violation of the principles of law;
the case will then be heard over again.

When o decree is obtained by a party, the law
also provides for its enforcement and realization
through the agency of the Court, that is, by execu-

tion (tanfid _sai5). A decree is to be executed by

compelling the judgement-debtor to comply with it
and such compulsion is generally exercised by impri-
gsoning the debtor until he obeys. If a decrce can be
satisfied by delivery of certain property or by the
sale of the judgement-deblor’s property, the OCourt
will order such delivery or sale if the judgement.
debtor does not otherwise satisfy the decrec® In
oxecution of a money decrec the debtor will be
imprisoned if he makes delay in satisfying the
decree ; but if he is able to satisfy the Court that he
has no property or means, there will be no order for
imprisonment. If the Court finds that the judgement-
debtor has conccaled his property or refuses to pay
the decretal amount in spite of his having sufficient
means he may be imprisoned until he pays. But if the
Judge thinks that the debtor has becn for a sufficient
length ¢f time in imprisomoent, he will be discharged.

1 <Fatiwd ‘Alamgiri’, vol. iii, p, 525.
2 1bid,, vol. iii, p. 526.
2 Thid., vol. iii, pp. 501-2.
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The Court is empowercd to make certain ancillary Ancillary
orders with & view to prescrve the subject-matter of orders
litigation. For instance, it may sometimes happen
that all the parties who may be interested in certain
property may not be before the Court or their where-
abouts may not be known. In such cases the Court
secures the protection of the interests of oibers by
appointing a receiver or by taking security from the
patty in possession. For instance, if a property be
in the possession of a certain person and another
person adduces proof that it belonged to his father
who died leaving himself and a brother who had dis-
appeared, the Q4di while making a decree for & molety
of the house in favour ol the claimant should accord-
ing to Abd Hanifa leave the other share in the
hands of the person in whose possession it s without
taking from him any sccurity! DBut according to his
two disciples, if the person in possession of the
property disputed the fact that it belonged to the

and made over to a trustworthy person to hold it on
behalf of the absent heir.
Similarly, when the Courl makes over & runaway
slave or a trove to the owner or orders maintenance
for a woman who alleges to be wife of a person, who
has disappeared from the latéer’s property, it ought to
take security.
The Muhammadan law allows the parties disputing Arbitration
about claims in respect of property and other similar
privatc rights to refer their disputc to am arbitrator.

Such reference is called tahkim (r,gu&&:)- The arbi-

frator must possess the qualifications which arc
required of a Q4di, for in {act he exerciscs the
same function, but the dhimmis may appoint a
person of their own pursuasion as an arbitrator. In
cerbain mattors, such as offences entailing hadd and
retaliation, no arbitration is allowed. The arbitrator
is empowered to hear the evidence and to ndminister
oaths just like a Court, and on the award of the

} < Heddya', vol, ;*i, p. 430.
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arbitrator being filed in Court a deccrce will be
pasged in accordance with its terms if 16 does not
contravene the law.

In Turkey periods of limitation for the hearing of
suits have been laid down by the order of the Sultdn,
so that if a plaintiff comes to Court after the lapsc
of the prescribed period his suit will not be heard.

The order is justified on the ground that as the
head of the State has power under the law to make
the appointment of Qddis limited to particular matters,
an order to the effect that a Q4di is not to hear suits
instituted after a certain time is within his compe-
tence. The learnced of the present day apparently agrece
that such an order is in accordance with the principles
of Muhammadan jurisprudence.! The old theory of
the law andeubtedly was that a person’s right would
not be lost because of lapse of time and that it was
incumbent on the Q&di to hear his claim.” However
that may be, the introduciion of the law of limitations
is a forcible illustration of the fact that law in the
long run tries to find out somc means of adapting
itself to the circumstances of the time and Mubkam-
madan law is no exception to this rule.

Let us now consider the general [leatures of the

Juristic theory Muhammadan law of evidence and the theory on which

relating to
testimony

it is founded. Testimony of a witness (sha'dab 3ol,.u)
is a juristic act of the category ol informations
{(akhabdrit). When a right is originated or translated
either by an event of naturc or act of man, it is the
State as representing the comumunity that gives effect
to such a fact when it occurs. When a fact has given
rise to a vight of an individual the State takes notice
of it when moved by him and when to a right of its
own it takes notice of it of its own motion. Dubt in
either case the official of the State in this con-
nexion, that is, the Judge, if he himself has no personal
knowledge of the occurrence which he mostly has
not, has to depend upon information or evidence.
This information may be supplied either by the state-

1 + Raddw’)-Muhtdr ’, vol. iv, pp. 377-9.
1 1bid., p. 378
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ments of some one who perceived the fact or by per-
coptible signs or fraces accompanying or immediately
following the event or by both. If the fact is of an
imperceptible nature or all traces of it have been re-
moved or disappeared, it is necessarily beyond the ken of
a hwmnan tribunal. For this reason therc can, gencrally
speaking, be no evidence of a barc megation or denial’

When a percoptible fact originating or translating a
certain right has occurred, it is a right as well as a duty
of every member of the society who perceived it to
give information of it to the State. DBut as the witness
may chooge not to give a correct account of what hap-
pened and such account alome can be said to be
information, the duty or obligation to give evidence is
regarded as of an imperfect character so far as its
enforcement by the human tribunals is concerned.
False testimony is not regarded as evidence by the
Muhammadan jurists, as the very object of informa-
tion is to disclose what occurrcd, In fact according
to them false testimony or falsc evidence or false
information would be a contradiction in terms?

The necessity for cvidence wnostly arises when the
fact in question has originated a right in some one
against another and the lattor denies it,  And as it is in
the very conception of evidence that it gives information
of that fact its practical cffect is to originatc lahility
against the person of incidence taking the place of
the fact itself so far as o human tribunal is con-
cerned. The Muhammadan jurists, therclore, say
that to give evidence is the right of a person who
has seen an occurrcnce to fasten liability upon the
person against whom a right is claimed. So far ns
the Court is concerned its only function is to enforce
such liability on a demand to that cffect being made
by the clzimant and on being furnished with the infor.
mation or proof. The right of the witness, however,
Is to give true evidence (shahddat gol,.3), but as men
do nobt always give correct information either from
error of yperception or some moral aberration, it is

1 ¢ Al-Majallah’, p. 289,
11 Fathu’l-Qadfr °, vol. vi, p. 446.
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incumbent on the law to take precautions with a
view to prevent the Court as far as possible from
being misled by falsehoods.

True information alone being regarded as evidence,
there can be no conflict of evidence though there may
be a conflict of statements, one of which alone can be
called evidence, the other being either a falsehood or
an error. As regards falschoods or errvors it canmot
be the right or duty of any one to place them before
the Court nor can the Court admit them. Hence on
principle, evidence relating to a fact must necessa-
rily according to Muhammadan jurists be one-sided.
Having regard to these principles the law makes
provisions for excluding as far as possible mistakes
and falsehoods. Some of these are mere malters of
procedure, but the others indicate the nature aond
extent of testimony as a juristic act.

The highest kind of oral testimony having regard
to ite value as a proof is kuown as tawdiur (;','IJ‘;) or

universal testimony. Such proof consists of informa-
tion given by such a large body of men that our reason
cannot conceive that they would combine in a false-
hood or agree in an error. When testimony is not
of this notorious and universal character it is called
isolated or single testimony (ol=}). When a man
testifies against himself in support of a claim made
against him, it is called admission (iquér Ji)j'[').
Regard being had to the various reasons which
induce moen to tell falsehoods or the circuinstances
which prevent them from giving correct and rchable
information, the law insists upon certain conditions as
necessary for a juristic act of this class: (1) Freedom
from bias and prcjudice; hence, testimony is not ad-
mitted of the father in favour of the son and vice
versa, of a slave in favour of his master, of parties
in support of their own case, of a persom who bears
a grudge against the opposite party, of a non-Muslim
against a Muslim and so on. (2) General reliability
of character; hence, persons carrying on cerfain pro-
fessions of n degrading nature, such as professional
dancers, persons known to be habitual liars, drunkards
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or gamblers, persons who are nob of virtwocus character
being in the habit of committing such breaches of
religious Injunctions as would entail hadd, that is, men
who are fdsiq (b)), as opposed to 4‘dil ( jole) or as
the compilers of * Al-Majalldh * say, those whose bad ac-
tions outweigh their good cnes and unscrupulous officers
employed for purposes of oppression are nof admitted
a8 witnesses, Abi Yasuf is, however, of opinion that
though a man be not of virtuous character, yeb if he
is of such a position in life that he is unlikely to
depose to a falsehood, he ought to be admitied as a
witness. (3) Maturity of the understanding and power
of perception ; thus, a small child, a lunatic, or a
blindmar in matters which have to be proved by ccular
testimony, are declared unfit for giving tesiimony.

As a forther precaubion against the chances of
mistake or false testimony and also because otherwise
there would be the word of one man against another,
testimony of a single witness is gencraily regarded as
insuficient to prove a claim. Hence claims belonging
to the category of rights of men are not established
except by the testimony of two male or one male znd
two female witnesses. But certain matters which
women alone are likely to know such as whether a
particular child was born to a particular woman, can
be proved even by the testimony of a single woman.
Matters which arc of the category of public right and
require absolute certainty of proof, such as offences
entailing the punishment of hadd can only be proved
by the testimony of two male witnesses and in one
case, namely, that of whoredom by four male witnesses.
A woman is regarded as of inferior competence
in respect of giving evidence because of her weak
character.

It is one of the important duties of a Judge, if Inquiry into
the witness who is put forward by the party going the competency
into evidence as eligible, has given relevant cvidence O ® Witness
against the opposite party and the latter challenges
the evidence by alleging that his evidence iz false or
due to his having forgoften the occurrence, to make
inquiries into the witnesses’ competence and particu-
larly as to the fact of his being a man of rectitude.

48
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The inquiry is to be made by him either privately or
in Court with the help of persons whom he knows to
be reliable and who are acquainted with the life and
charactor of the witness cited. The other party is
nlso at liberty to take exception or chjection (jarh, ta‘n
W T
ness is digqualified sueh as by reason of bias or interest
ot otherwise. DPublie investigation into a witness's
character which prevailed in the carly days of Isldm
has, it is said, been discontinned becuuse of the
strifes and distovhances which it led to! If n witness
is a stranger to the place the QAdi of the locality
wherc he resides should be asked Lo make the inguiry.
The Qddis are also required to keep a register of

} to such evidence by showing that the wit-

persons who are proved to he #‘dil (Jole) or men of
rectitude and to revise the register from time to time.

Direct and Again direct testimony alone, gencrally speaking,

hearsay
testimony

has any probutive valne. Hence a fact mmnst be proved
by an cycwitness if it be one which could be seen,
or if it consisted of spoken words, by the person who
heard them. But sometimes indirect tostimony is also
admitted. Tlor instance, the facts of paternity, death,
marriage, appointment of a Q4df, can he proved by a
person who received information with regard to them
from men of reliable character? Lven in these matters
a mere statemoent by a witness that he heard so and so
will not be accepted but he must be able to depose to
the fact ifself, for instance, that on a particular date
so and so was the Q4adi of such & place or so and so
died on such a date wnd that he knew it although his
knowledge might be based on hercsay. In other words
his information must huve produced such belief in his
mind as to be accepted by himself as knowledge.
Similarly, if he says ‘I did not see this but know 1it’
and it is & notorious fact the sfatement will be
accepted. Such evidence is also admissible to prove
the fact of a property being wiqf but not to prove
the conditions of the grant.® If a person sees another

1¢ Pathu'l-Qadir *, vol. vi, pp. 458-3; < Heddya ', vol. vi, pp. 458-9.
i ¢ Heddya', vol. vi, pp. 466-7; ¢ Al-Majalldh ', pp. 287-8.
3 ¢ Heddya’, vol, vi, p. 469,
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in possession of a properly other than a slave, he
would be justified in deposing that it belongs to
the man in possession hecause possession indicates
ownership.! :

It may somotimes happen that the persons who
witnessed a transaction may not be available owing to
their being dead or Dbeing ot such a great distance
that it is not practicable to produce them; then evi-
dence may be received of a person who heard them
state that they witnessed the transaction. This is
called ¢ evidence of lestimony ' (Shahddut ald Shaha-
dut), and is allowed by juristic equity because of
necessity.?

Legal testimony must also ngree with the claim ; Testimony must
otherwise it has no effcch. For instance, when the agree with
cluim is that a certain property has belonged to the claim
plaintiff for two years and his witnesses say that it
hag been his for above two years, it will not he
accepted ; though, if they had said that the property had
been owned by the plaintilf for less than two years,
the testimony would not be discarded, because their
knowledge might have fallen short. Similarly, if a
plaintiff claims a thousand rupees and the witnesses
speak to five hundred, the evidence will be sccepted
for five hundred, but not if they speak to more than
a thousand. Suppuse n man’s claim is for a thousand
rupees for property seld and the witnesses depose that
the defendant owes a thousand rupees to the plain-
tiff on account of a loan, it will not be accepted.?
Bimilarly, if there 1s conflict of testimony among the
witnesses of the claimant such evidonce will be rejected.

If evidence be opposed to a visible or notorious fact
it will bave no operation,

Suppose both the parties make contradictory slle- Preference of
gations of a pogitive nature in relalion to the same proof
matter and both are prepared to adduce proof, the
question then ariscs whose proof is to be preferred or
heard(tarjihu’l-bayyinat Ziil 6?}3). The general rule

1+ Heddya ', vol, vi, p. 460,
2 Ibid., vel. vi, pp. 522-33.
3¢ Al-Majaildk’, p. 291



380 MUHAMMADAN JURISPRUDENCE

is that the evidence of the party whose allegation is
supported by certain general presumptions (istishab-
ul-hal Lt olaein!) will be preferred. The Court,
as we have secn, cannot hear evidence in support of
the allegations of both, because the allegation of one
must be false and the testimony in support of it
cannot be information or evidence, Thus, if one
person wishes to produce evidence that a person was
in good health at a particular time and the opposite
party wants to prove that he was then seized with
death-illness, there being nothing else, the evidence
of the former will be accepted in preference to thad
of the latter. The reasom is that in the absence of
proof to the contrary a man will be supposed to con-
tinue in good health., Bimilarly, evidence of the party
who wants to prove that a man was possessed of
understanding will he heard in preference to that of
the party who alleges that he was insane or idiotic
at & particular time. The evidence that a certain
property was purchased will be preferred to the
avidence that it was a gift or a pledge or hired, and
the evidence that it was hired would be preferred
to the evidence that it was a pledge.

If both the partics are in possession of a ceriasin
property and one of them claims that it belongs
exclusively to him and the other alleges that it
belongs to them jointly, the evidence of the former will
be heuard, the reason being that his right is partially
admitted by the latter. If, on the other hand, both
claimed exclusive rights, they will be declared to be
joint owners as there is no reason for preferring the
proof of one to that of the other.

When the word 1n certain cases where both the parties are unable

of one party is

to be accepted

to adduce proof, kbut there is a presmmption in favour
of the allegation of one of them arising from circum-

stances (tahkim-ul-hal  Jl<Ji r,‘&mi'), the statement

of that party is to be accepied.

In such cases the law will sometimes require the
party in whose favour the presumption is raised to
take the oath and sometimes not. For instance, when
there is a dispute between the husband and the wife
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regarding certain goods in the house, if they are
articles like swords and lances and the like, they will
be presumed to belong to the husband and his word
will be accepted and a decree will be made in his
favour if the wife is unable to adduce any proof and
the hushand is prepared to take the oath. A similar
presumption will be made in favour of the wife in
respeet of things like household utensils, carpets, and
g0 on. If a donor applies for revocation of his gift
and the donee says that the thing has perished, his
word is to be accepted without his being asked to
take the oath. If a bailee says that he has returned
the goods entrusted fo him, his word is to be
accepted if he takes the oath. If a Christian dies
and his wife alleges thut she became Muhammadan
after his death, but his heirs say that she became a
convert to Isldm before his death, the statement
of the heirs is to he accepted. The reason is that,
at the time the woman cones to Court, she being a
Muhammadan, this fact confirms the allegation of
the heirs,! Sometimes when the parties to a fransac-
tion cannot agree and neither of them is able to
adduce ovidence, but both are prepared to take the
oath in support of their respective allegations, the Court
will set aside the transaction ifself. For instance, when
the vendor and the buyer of an article cannot agree
as to the amount of consideration or as to the thing
gold or both, and none of them can adduce cvidenee,
but both are prepared fo tmke the oath in support
of their allegations, the Court will set aside the sale.
The reason is that there is no ground for preferring
the bare statoment of the one to that of the other.
Besides human testimony facts and circumstances Circumstantial

(Qurinat &y,i) may also be relied upon as a proof. But evidence
circnmstantial evidence will only be acted upon if it
is of a conclusive nature (Qdtia‘tun ixkli). For
instance, if a person is seen coming out from an

unoccupied house in fear and anxiety with a knife
covered with blood in his hand and in the house a

1 ¢ Heddya ', vol. vi, p. 425,
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dead hedy is found with its throat cut, these facts
will be regarded as a procf that the person who was
seen coming oub mmurdercd him.!

Bometimes documents sre accepted as a substitute
for oral testimony. But the Court is not to act on a
sealed deed or any other document unless it is free
from the suspicion of being forged and is such as is
custoruary for people to enter their transactions
thereim. For instance, official documents and the
records of a Courd of Justice can be accepted. Books
of account kept in course of business and documents
excented in presence of two witnesses arve also admitted
in evidence.?

T'he Court gencrally aceepts an admission without
requiring any further proof from the claimant. An
adinission must, howoever, be unconditional, and it
must be voluntavry, so that if obtained by coercion it
i1s not binding nor if made in jest. Similarly, if the
fact admitted is contradicied by apparent and cbvious
circumnstances of the person making the admission,
it will not Dbe accepted.

The juristic cffect of festimony may be revoked by
the witness himself by retraction of what he testified
to. Buch retraction must be made in Court, otherwise
1t will not be taken inte account st all. Tf the wit-
nesses retract their testimony before the order is
passed such testimony will be rejected, but il after-
wirds, 1t will not affeet the order. If in the last easc
their evidence has causcd any loss, the withesses will
be held liable.

The law sometirnes docs not allow cvidenee being
given of w certain fact having regard to the conduct
of the party desiring to adduce such evidence. ''his,
ag I have stated elsewhere, is called baydnu‘d dariraf
(Es'),)__&JE o'M)s which corresponds to estoppel of the
English law. lor instance, if the owner of & certain
property sees another person selling it and keeps quiet,
he will not be allowed to prove that the man who
purported to sell was not authorized by him to do so.

1+ Al-Majalléh’, p. 297,
%+ Patdwd ¢ Alamegfri’, vol. ili, p. 584 ; ¢ Al-Majalléh *, p, 207.
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CHAPTER XI

CONSTITUTIONAL LAW AND ADMINIS-
TRATIVE LAW

THE conception of n State in the Mphammadan Constitutional
system 13, as already mentioned, that of a common- 18w
wealth of all the Muslimg living ag one community Gfoncgftégn
under the guidance and direction of & supreme exe- ?th Oﬂle of
cutive head called the Iindwm or the Caliph, The re- [ham or head
sponsibility of admimistration rests with the Imdm, but of the State
for the convenience of administration, he may delegate

hig powers to different persens. Ho may, for instance,

appoint winisters to whom he may delegate practically

all his powers and facuities or only particular powers,

or he may appoint them merely for the purposes

of consultation and for executing orders. Similarly,

he may appoint a person as Governor of a particular

country with such powers as may be necessary.

He may also delegate the exercise of his authorily in

the various depurtments of administration to dilferent

officers, such as the command of the army, ndminis.

tration of justice, revennc, Police and the like. But

the Imdm has no legislative powers at all though

he may interpret the law if he happens to be a jurist,

but his interpretation will have no special anthority

Ly reason of his position as Imdm. He is bound by

the law, and by the decrees and orders of the Couct

like any other citizen. In [act, therse are moany recorded

instances in which Q&dis passed orders against the

chisf of the State of the day and the latter submitted

to them. One of the best known of these s the case

in which Bhuraily the famous Q4di decided against ‘All

the third Caliph a suit which the latter bad instituted

againgt a Jew. Dut this is poesible only if the Imdm

chooses to submit to the order. Hence it is laid down

that neither retalintion nor hadd can be ordered
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against the Sulidn because of wani of power in the
Court to enforece them. It is, however, the duty of
the Q4di when a suit or complaint is instituted
before him against the Imdm to notify the fact to the
Imém with his vicws and to request him to redress
the wrong.

The Imdm is merely the representative or delegate
of the people, from whom he derives his rights and
privileges. The office is elective being based on
Ijmd¢, as I had oceasion to mention in another place,
and the first precedent for it was the election
of Abd Bakr as the Caliph after the death of the
Prophet. DBut, as it is nof possible for all the Muslims
to take part in such eclection, it is deemed sufficient
if the power is exercised by their chief men (A‘ydn
o), thab is, the nobility, the gentry and the learned.
Once duly elected the Imdm acquires supreme control
over the executive administration of the State. If the
Imam happens to be oppressive and to violate the
injunctions of the law and religion the Muslims may,
if they can, replace him by swnother Imdm, but until
then he is entitled $o homage and obedience and his
orders arc wbeolutely binding. Thix is the meaning of
what the author of Bahru'r-TRiu'iq on the authority of
Q4adl Khén lays down, namely, that the Sultdnate
is based on two facts (1) fealty of the aristocracy and
the gentry and (2) power to cnforce orders. If he has
the homage of the aristocracy and the gentry, but
has not the power to enforce orders, he does not become
Sultdn, If a person becomes a Sultén by acceptance
of the leaders of the people and turns out to be a tyrant,
he does not cease to be a Sultdn by reason of this fact
alone because if the law ordered that he should no
longer be the Sultan, it would be useless considering
that he has the power to enforce his authority as the
Sultdn. But if the Sultdn becomes oppressive, and he
has not the power to retain his position, he then
ceases to be the Sultdn (Yana'zil),' In these passages
one cannot help detecting & reluctant effort of the
law to adjust the true Islémic iden of an Imém as the

1 + Raddu’l-Multér’, vol, iv, p. 836.
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representative of the people pure and simple with the
actual facts of later days when Kings and potentates
assumed by force powers which the law did not
concede to them.

The Imém ought to belong to the fribe of Qurafsh,
but it is not necessary that he should be of the
Héshimi family, If no person competent to hold the
office of Imdm can be fonnd in the tribe of Quralsh, then
a person may be chosen as Sultén who is virtuous (‘Adil)
and trustworthy and has knowledge of the conditions
regatding appointments to the oftice of Q4df and the like.!

A duly appointed Imdm may nominate his successor
a8 Abi Bakr nominated ‘Umar, but snch nomination
must apparently be confirmed by the people.

It is a fact of history that for a long time a
number of Muhammadan States have existed with-
out a common Imim or executive chief and in fact
the Isldmic concepfion of a vast Muslim republic
must be regarded in the nature of a constitutional
ideal towards which some progress was made during
the time of the first four ‘rightly guided® Caliphs,
but which has ever since been supplanted by despotic
kingly governments.

The hexd of the SBtate among the Mubammadan is Administra-
the trustee of public property and in no sense ifstivelaw
owner. Sach public property consiste first of all of
revenmes which when collected are to be deposited in Revenues

the public treasury (baitul médl Jlolioay, literally the
houge for property). The revenucs are derived from
the following principal sources: taxes levied on land
belonging to Muslims, in the shape of ‘Ushr or tithe
()M)’ khira4 (tjjé_) or land-tax, originally assessed on
land belonging to non-Muslim owners, poll-tax or jiziys
(155 leviable from non-Muslims subjects in lieu of
protection afforded to them, zakdt (EL..E:)) or poor-
rate levied from the Muslims alone, and khums ()
consisting of one-fifth of the property acquired from

the non-Muslims by conquest and one-fifth of the con-
tente of mines, escheats and forfeitures. Of the above,

11 Fatdwd ‘Alamgfrl’, vol, iii, p, 890.
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the proceeds of the poor-rate and one-fifth of the
booty and of the contents of mines are ear-marked for
the use of the poor and the indigent. But in cases of
emergency the Imdm may utilize them for the pro-
tection of the Muhammadan community such as
for religious wars. The rest of the revenucs ig to be
spent for the purposes of administration generally.

It was at first doubted whether the Imdm could take
anything from the public treasury for his own mainte-
nance and of that of his family, but when the public
affairs of the communify increased in vomplexity and
dimenriong so that the Imdm could have no time fo
earn his own livelihood, the law permilied him to
draw upon the public funds for the purpose.

The Imam is also the cnstodian of such public
property as rivers, public roads, waste lands and the
like. He is the ultimate gnardian of fimsts and
institutions intended for the bencfit of the com-
munity or of a section of the community such as
moesques, madrassas, inns and the like, and of the
person and property of helpless persons such as
minors, lunatics and idiofs. The care and supervi-
sion of trusts and public institutions and of the
person and property of 1inors, lunatics and idiots
are generally delegated to the Q4di in addition to
his ordinary duties in connexion with the adminis-

Hia disciplinary tration of justice. He has besides a general disciplin-

power

Zakat or poor-
rate

ary power over the Muslims so that he ean cnforce
chastisement with a view to compsl the observance of
religious Injunctions and public decorum. 'These dis-
ciplinary powers are also sometimes entirusted to the
Q4di. It is also a high privilege of the Imdm to
lead the Friday congregational prayers, but this also
he may delegate to other persons.

Of the principal sources of revenuc open fo a
Muhammadan State, zakdt or fthe poor-rate, jiziya
or poll-tax, ‘ashr or tithe, and khirdj call for a some-
what specific notice, Zakdt i3 & tax imposed on the
Muhammadans alone and the payment of it is an
obligatory act of worship.! It may be realized by

1 ‘Heddya’, vol. i, p. 112,
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the State by enforcement of disciplinary mcasures as
it was done in the time of Abi Bakr. But nowadays
it is left to the religious sense of each Muslim even
in self-governing Muhammadan countries whether to
pay zakdt or nob. It is levied om a man’s posses-
sions exclusive of landed property, such as on gold and
silver, cattle, goods of merchandisc and the like, pro-
vided they reach a certain value at the end of the year.
Gencrally speaking it is two and a half per cenf of the
aggregute, Jiziya which is also a personal tax may be
imposcd on the non-Muslims either under a treaty in
which case its aipount is to bhe detertined by sgreement
of the parties, or it may be imposed after congquest
in licn of the Imdm confirming them in possession of
their country. In the latter case, it is to be paid
according to certain rates, which are fixed having

Jiziya or
poll-tax

regard to the means and income of each individual.

This is according to the Hanafls but the Bhafi‘is have
one uniform rate for all, rich or poor. Since this tax
is In the nature of ransom for a hostile non-Muslim’s
life and it is not lawful to kill females, children, the
blind and the diseased, such persons are cxempted
from its incidence. 'The idolaters of Arabia and
apostates from Islamm are given the option between
death and the acceptance of Muhammadan religion
snd hence jiziya cannot be accepted from them. This
tax 18 not levied on monks who have forsaken society
because as thoy do not live in their community, it is
not lawful o fight them.! When a non-Muslim who
ig assessed with this tax embraces Isldmr he becomes
exempt from such payment.

All lands of a country, the inhabitants of which have
accepted Islam, are liablc to pay ‘mshr or tithe. The
reagon 1s that the paymenf of $ithe 1s an act of
worship and also least burdensome and, therefore,
most fit and proper to be levied on Muslins? All
land, which has becn conquered after resistance or
which is surrendercd to the Muslims and allowed to
remain in the hands of its inhabitants, is liable to the

1 i Heddya ', vol, ¥, pp. 285-99,
i TIbid., pp. 277-88,
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payment of khirdj, subject to certain conditions.
Mecea is, however, exempted from this rule for
only tithe was levied upon it when the Prophet
accepted the treaty of its non-Muslim inhabitants.
All the land of Arabia proper is liable only to the
payment of tithe because the only option allowed to
the Arabs was either to accept Isldm or to fight
But Syria is subject to khird] by consensus of
opinion among the Companions. Whether land is to
be assessed with Khirdj or ‘Ushr, depends mainly on
the means of irrigation. If & country which has been
conguered by force is Irrigated by a siream or river,
it is regarded as tributary and whatever land is
not reached by such river, but is irrigated by water
derived from an underground spring by digging, it is
liable to the payment of tithe. If waste land 1s
brought into cultivation then the question whether it
is to be assessed with khird] or ‘ushr is determined,
according to Abd Ytusuf, by the character of the land
in the vicinity. Aceording to Muhammad, if land is
brought into cultivation by digging wells in it or by
springs of water coming out of 1t or by the water of
the Tigris or the Buphrates or of large rivers which
are not the properiy of anyone or by rain water
then it 1s liable to payment of tithe, The rates of
khirdj vary with the kind of crops grown on the
land and its productive powers. It is not, however,
to exceed half the wvalue of its average produce, Ii
the produce of the khirdjf land is destroyed by
floods or drought or blight, the revenue ceases fo
be payable for that year, bul not if it is destroyed
by the negligence of the owner. The character of
khird] paying land would not change, meroly because it
has passed into the hands of a Muslim.

The powers of the Imam, not only in fiscal matters
but aleo with regard to the appointment of Qddis and
otherwige providing for the administration of justice,
are defined by the law. Not only may the Tmédm
appoint Qddis but so also may the minister and the
Governor if- they have been vested with such powers.
A non-Muslim Ruler or Governor may also legally
appoint a Qad! to administer Muhammadan law.
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No one can be appointed & (idi unless he pos- Appointment
gesses the qualifications of a witness, that is to say, gfl ég;ﬁ:a or
unless he in & Muslim, free and major. According to
the Bhafiis he must also be of virtuous character, but
the Hanafis while holding that the Q4adl should be a
man of virtuous character do not consider it a pecessary
condition of the validity of such an appointinent, so
that the decree of a Qadl who is not of virtuous char-
acter will not, according to them, be treated as
invalid. Not, according to the Hanalfs, differing from
the other Sunni Schools, is it necessary that & QA4di
should be a mujtahid or jurist. The Hanafis hold
that the function of a Q4di is t0 redress wrongs and
to enforce rights which it is possible for a Qidl who
does not hold the rank of a mujtabid to do acting
upon opinions of others who possesses the necessary
qualifications of a mujtahid.! When, therefore, a Qadi
is appointed who is not a wmujtehid, a Mufti should
be appoinfed to advise him on questions of lasw. The
Mufti must necessarily be learned in the law and
he must also in addition to his possessing the quali-
fications of a Qadl mentioncd above be an ‘Adil or
mean of virtuous charaeter.

A woman may be a Qddf according to the Hanafis as A woman may
she possesses the qualification of & witness, but she ig Pe s Qadi
not competent to pass orders of hadd or retaliation as
in these matters her evidence is not admissible. She i
altogether disqualified for the office according to Shafi‘is,

A Q4di may be appointed for a limited time or with Powers ana
jurisdiction over a particular srea. Similarly a par- jurisdiction of a
ticular class of cases may be excluded from: hig juris- Qadi
diction or he may be empowered to try only particular
classes of cascs. Ior instance, a Qddl may be pro-
hibited from hearing cases instituted afer the lapse of
a certain time or he may be appointed only to hear
cases arising in the army or in any parbicular division
of 1. Sometnues two (adis may be appointed to hear
a particular case.

The Q&di may appoint a deputy Q4di if he is
empowered to do so by the Sultdn, and he can also

V Heddya *, vol. vi, pp. 857-61.
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dismiss him. When a deputy has been properly
appointed, he can pass orders on evidence heard by
the principal Q4di or vice versa.

The Q4di holds his office at the discretion of the
Sultdn who may dismiss him on suspicion or even
without suspicion. Abit Hanifa says that a Qadi should
not be allowed to hold office for more than a
year.! On the death of a Bultdn, however, the Qadi
does not, according to accepted opinion, vacate his
office.®

Among the quasi judicial duties ordinarily attached
to the office of a QA4di iz the protection und super-
vision of trust property like wdqf, of the propertics
end interests of minors, lunatics, idiots and missing
persons. The Qddi is empowered and required to
supervise the management and administration of waqfs
so far as it may be necessary fur the preservation of the
trust property and their application to the objects of
the grant. The authority is quitc independent of the
wishes of the grantor, being exercisible for the
benefit of the present and the future beneficiaries
whether they be the general public or a class of
individuals. His powers in this respect aro more
comprehensive than those of a trustee or mutawalli
appointed by the grantor. Tor instance, a mutawalli
has very limited powers of leasing, mortgaging or
selling wiqf property in cases of unecessity, but the
Q4di’'s powers in this respect are plenary. In fact,
the trustee’s general powers under the Muhsmmadan
law are so limited that it is difficult for a wiqf
property to be properly managed or even preserved
withoul the constant supervision of the Court. The QA4di
is to take periodical accounts from a trustee regarding
the {rust property and its income, and if he finds
anything wrong in the way the trustee has been dealing
with the property he should dismiss him and appoint
another trustee in his place. The Q4di has similar
power of supervision and control over the properties of
minors, lunatics and the acts of their guardians. If g

1/ Fatdws ‘Alamgirl*, vol. iii, p. 390.
3 Thid.
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minor has no guardian he may appoint one for the
safe custody both of his person and property and if
necessary may give him or her in marriage.

Similarly the Q4di should appoint an administrator
to administer the estate of a deceased person whose
heirs are absent in a foreign country or whose wherc-
abouts are not known or if some of the heirs are
minors, and he sghould also take the necessary measures
for the protection of the properties of a missing person.!
Shamsw'l-Aimmsa Halwdi says that an administrator
of the estate of & deceased person is to he appointed in
three cases: (1) if the deceased has left debts, (2) if
the heirs are minors, and (3) if he has left a will
(without appointing an executor).?

1 ¢ Matiws ‘Alamgtei’, vol. iii, pp. 418-30, S
2 Thid., p. 513, s
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CHAPTER XII

THE LAW REGULATING RELATIONS
BETWEEN MUSLIMS AND NON-MUSLIMS

THE relation between Muslims and non-Muslims has
geveral aspects, that between (1) the Muslim State and
an alien non-Muslim State, (2: the Muslim State and
the alien non-Muslims living temporarily within its juris-
diction, (3) individnal Muslims residing or sojourning
within the jurisdiction of an alien non-Muslim State
and such State, (1) individual Muslims living within
the Muslim State and alien non-Mushims, (5) the
Musglim State and its non-Mushm subjects, and ()
individual Muslims of & Muslhim State and non-Muslim
subjects of that Btate. Questions relating to (5) and
(6) have already been dealt with under other heads.
1 propose here to notfice briefly the main principles
governing the law under tho remaining heads. The
subject, as T had occasion to mention elsewhere, is
dealt with in the writings of Arab jurists under the
heading of As-SBiyar or Jehad (olio ) which is usually
translated as religious war.

According to Muhammadan law the Imdém of the
Muhammadan State, supposing there is sach an
Executive Chief recognized by the Muhammadans,
would be justified in declaring such a war against
the non-Muslims of Déru'l-Harb or an alien State for
the protection of religion. From what the Prophet
experienced at the hands of the infidels of Mecea it
is presumed that Isldm is liable to be exposed to
trouble and danger from the enmity and prejudices of
non-Muslims. Therefore, in order {o ensure the safety
of Isldm, the Muslim BSiate, provided it is powerful
enough fo do so, may wage war against an alien or
hostile non-Muslim State. That Jebad is permitted
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really for the protection of Isldm and is limited by
such necessity is in the first place apparent from the
fact that the Imdm is allowed to enter into a treaty of
peace with the hostilc Bfate if such a treaty would secure
the prevention of the evil to e avolded} Then, no
such war can be waged unless the non-Muslim subjects
of the hostile Sfate have first of all been invited to
embrace Isldm; and if they accept such invitation, hos-
tilities are to cease ab once. That is why, as already
explained, Jehad is sald to be good not in itself
(Husnun [i a‘ynihi, caal we) but for the sake of
something else (Husnun i ghairihi s34 | jwa ), nately,
religion. I they refuse to accept the Mubsimnadan
religlon but accept the suzerainty of Isldm by agree-
ing to pay a poll-tax (jiziya) to the Muslim Btate, in
that case also hostilities must cease, as thers would
be ue more likelihood of danger to Islim. Noa-
Muslims so subtnitting are entitled to the enjoyment
of all rights in rospect of their lives and property
like the Muslitns, The underlying idea of Jehad is fo
mpintain the predominance of power or the Lalance of
power as it is euphemistically called in modern Euro-
pean diplomacy.

In the event of o religious war, the women, the chil- Life and prop.
dren, the aged and the diseused minong the enciujes orty of the
are not o be killed or maltreated, but such of thern Sitizensand

. . . . soldiers of the
ws have taken part in the fight cannot claim such ygjjgerant
consideration, 'The goods of the enemy thab are cap- States
tured during hostilitics are trcated as o prize in the
hands of the Muslime. The head of the conguering
Muslim State is ontitled to divide the country which
has been wrested [rom the non-Muslims after fight,
among the soldiers or if he chooses may impose a
poll-tax on its inhabitants, As regards the prisoners
taken in war they mnv be killed or enslaved or left
free to live under the protection of the Muslim State
as dhimmees, The Imdwn has the discretion to deter-
mine what 18 to he done with them and he should
do what is most politic under the circumstunces, If
the non-Muslim enemies iriumph over the Muslimes,

1+ Heddya', vol, v, pp. 2045,
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whatever property the former may bave taken in the
fight become theirs according to the Muhammadan
law; so that it will not be lawful for the previous
Muslisn owners o take the same from the captors
except by recognized means of acquisition. But Mus-
lims captured by their non-Muslin enciy cannot be
enslaved, as freedom is the inalienable and inviolable
condition of a Muhammadan.

When there is a religious war between n Muslim
SBtatc and a non-Muslim State, it is the duty of the
Muslim subjects of the former as a body to serve in
such war, but not of every individual. What is meant
is that if a sullicient number of men join, the rest
will be absolved, but if none join, overy one would be
o transgressor in the cye of law. There is no obliga-
tion on the children, the women, the aged and the
infirm to join in the fight cxcept when the non-
Muslims are the aggressors, and it has become neces-
sary for them to fight in self-defence, becausc othet-
wise 1f the infidels trimuphed, Islam would not be safe.

The head of a Muslim Btate inay, if he considers
it beneficial to the Muhammadans, conclude o trealy
with a non-Muslim State which it will be his duty
to obscrve faithfully. Such a treaty is regarded as
carrying out the resl aim of Jihdd which is to ward off
injuries likely to be inflicted by non-Muslims. 1f is
assumed that the Tmdm is to enter into a trealy only
for the good of the Muhammadans, The treaty ay
be for u short or a long period of time as the Imdm
may think best, and according to the accepted doctrine
there 18 ne fixed lmit of time for 1. If, dwing the
terrn of the lreaty, the Imém finds that 1t would be
good for the Mulammadans that he siionld withdraw
from it, he can do su, but only aller giving suflicient
notice of his intention #o the other party, because
othcrwise 1t would be an act of treachcery which the
law forbids. If the other parly begins hostilities in
violation of the treaby, it will not be incumbent on
the Tmém of the Muslim State to give a formal
notice before taking action.

Not only may the Imdmn enter into a treaty of peace
with o non-Muslim State, but individual Muslims may
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afford protection to individunal non-Muslim subjects of a
non-Muslim State, in which case it will not be lawful
for &« Muslim to fight thens. But shounld the Imam
be of opinion that it is not cxpedient that those non-
Muslims should continue to be under such protection,
the protection will be withdrawn after notice has been
given to them!

- The relutions of the Muslims towurds the non-Mus- Darn'l-Islam
lims are mainly determincd on  the basis whother and Daru'l-
the country or State of the latter is to be regarded as Haxb
Dévi'l-Isld (r}l»‘}ﬂ)b) literally, territory of safety,
or Diru’l-ITarb (._.;)N':'r)'!c) literally, territory of war.
There can be no question but that a country gov-
erned by o Muslim ruler according to the laws of
the Isldmic religion is Ddru’i-Isldm. Nor can there
be any doubt that a country under & non-Muslits
Government in which a Muhammadan cannot live
with personal security and freedom to performn his
religious duties iy Dadru’'l-Harb. But it doces not fotlow
that & sclf-governing Muslim country passing into the
hands of non-Muslim conquerors or of the dhimmeces
rising against the Muslim Goveroment becomes by
that fact alone Ddrn’l-EHarb. It turns into Diruw'i-
Hark if it [ullils three conditions, namely, that the
lows and regulations of the non-Muslims be enflorced
there, that it shonld be surrounded by other countiies
answering the description of Dddru’l-Ilarb without any
countiry of the description of Diru’l-Isldm being con-
tiguous to it and if no Muslim or Dhimmi, that is,
a non-Muslim subject of a Muslim State, can live
there, in the same security as under the previous
Mushimu Governmient. This 13 apparently the opinion
of Abu Hanifa and adopted by the author of ¢ Darra’l-
Mukhtdr® as representing the law on the subject.
The two disciples, however, hold that such a country
would be called Daru’l-Harb if the laws of the non-Mus-
lims are promunlgated there so that neither hadd nor
retaliation 18 enforced. If the laws of both are en-
forced, that is, non-Muslim laws for the non-Muslims

1 ¢ Hedaya ', vol. v, pp. 210-3.
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and the Mubammadan laws for the Mubammadans, the
country will retain its character of Déru’l-Isldm. On
a Muslims’ conntry being conquered by the non-Mus-
[ims and turning into Ddru’l-Harb it is lawful for the
Muslhim prisoners to oppose, and fight with them in
every possible way. A Déru’l-Harb, on the other hand,
hocomes Ddru'l-Lslam if the ordinances of Isldm may
validly be promuolgated there.

One of the tests, as to whether n counfry rhould
be treated as a Dérw’l-Harb or Déarnw'i-Isldm, is
whether congregational prayers during Iridays and
ds shonld be held in the country! Under swhat
cirewnstances  then the holding of riday prayers
18 allowed by the Muhamwmadan law? One of the
conditions mentioned in the hooks is that such
pravers can be said only iu a town where there is o
Governor and 8 Q4di to administer the laws and to
enforce the punishment of hadd and retalintion. ‘I'he
author of *Heddya’ says thalt this iz the accopted
law. According to Abu Hanifs, ¥riday prayers arve
to be held in a town where there arc roads and
matkets, a Governor who administers laws and
redrosses wrongs, and learned men to whom Muham-
madans can resort for the solution of the diffieulties
of Shard or the Muypbammudan Code. Another econdi-
tion of Wriday prayers is that they must be held
under the order of the Buitdn or of some person
authorized by himi 1m that behalf.? If the non-
Muslimus who have conquered a Muslim territory have
gppuinted o Muhammadan (zovernor, he wmay give
such sanction, If tho Governor himsell be a non-
Muslim, it may be the intercsts of Muhammadans to
obey him. In a self-governing Muhammadan coun-
try when the Bultdn has appointed a non-Muslim
Governor, the Muslims of the place may hold Triday
prayers and the Qddl of thal place will be regarded,
although appeinted by the non-Muslim Governor, as
if he had been appointed by the consent of the
Muslims. But under such circumstances it is the

1+ Raddwl-Muhtdr ', vol, iii, p. 275.
3¢ Heddya' and * Fathu'l-Qadfr’, vol. ii, pp. 22-6.
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duty of the Muslims to demand the appointment of a
Muohammadan Governor.

Ibn ‘Abidin then quotes a passage from a com-
mentary of Shaikk Ismd'fl of Delhi to the effect that
when it is said that Friday prayers can only be held
in a place where the Muhammadan laws are en-
forced, 1t does not mean that all the laws should
actually be enforced, but that the Governor or the
QQddi should have the power to enforce them. Tt is
also stated in the gloss of Abu Sa‘wood on a treatise
by Afflamah Nuar Hifendi that if actual enforcement
of all the laws or, it may be added, enforcelnent
of badd and rctaliation werc a nceessury condition,
then Triday prayers could not be held cven in any
Muhanmmadan country at the present day, and thevelore
it is regarded as sullicient if the Governor or the QAdi
should as already stated have the power fo cnforce
them. DBut it is necessary that most of the Muhain-
madan laws should he enforced?® The substaniial
idea running through the discussion of the jurists on
this point seems to be that Triday or fa prayers may
he held in a place where the congregation will not
be linble to molestation,

It wmay be obsexrved here that the Friday and ‘Id Indiais
prayers are regularly held all over Indin and vecog- Darul-Islam
nized to be walidly held according to the Muham-
madan Canonical liaw. Further, the Muhammadans
ol India enjoy absolute protection of person and
property and religious frecdomn and their laws relating
to religious institutions and usages and those govern-
ing farmly relavions and snccession and certain forms
of transfer of property are enforced by the Anglo-Indian
Courts. Another convincing test that India under
the present form of Government must be regarded
ag Déart'l-Isidm, 18 that those Muhsmmadans who
strictly follow the rules of juristic law regarding Ribs
do not feel themselves justified in taking interest on
money advanced to non-Muslims,

As T have had occasion to point out, the Mubkamma- Duty of non-

dan law, generally speaking, has two sides. In ity Muslims
residing in an

1 ' Raddw'l-Muhtdr ", vol. i3, p, 275. alien country

2 Thid., vol. i, p. BB9.
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worldly aspect, it .is enforcible by the Court and in its
spiritual aspect, it affects the conscience of every indi-
vidual Muslim. The head of the Muslim State can
obviously enforce Muhammadan laws only within his
own jurisdiction. A Muhemmadan living within the
territory of non-Muslims is required to conform, as far
as 1s practicable for him to do so, to the rules and
injunctions of the Mubammadan law and religion. 1f
he violates thew, he incurs religious gunilt and when be
finds that he cannot stay in a parficular non-Muslim
country with safety of person and property nov dis-
charge his veligious duties there, he is expocted to
retire to his own State. If such a person finds that
the non-Muslim Government actually interferes with
his property and reduces his children to slavery or
suffers it to be done or is guilty of other similar
acts of oppression, he would be justified in inter-
fering with the lives and proporties ol the non-Muslim
inhabifants of the place. The reason is that the
sovernment  itself of the country of his adoption
must in such eircumsiance be held o have hbeen
gmilty of treuchery towards him for he could not have
resided in an alien counfry withoul its express or
implied permission and it is always lawlul for a
Muslin according to his law to repel oppression.  But
otherwise, he must forbear from interfering with the
non-Muslim Government and inhabitants of the country
of his adoption as that would be an act of perfidy on
his part which the law absolutely forbids.



Hossary of Arabic Words and Phrases

Ads — specitic discharge (of obligations).

Addbw'l-Qadi = procedure.

*Adadiyst — thinge sold by tale,

‘Addlat - rectitude of character.

‘Adal — custom.

‘Adhdb — spititual punishment.

‘Adil = man of rectitude ; virfuous ; just.

Afdl = ncts; practice.

Atdin'l-jawdrih — physical acts.

Af‘alu’l-galb= mental acts.

Ah4q — isolated tradition, information.

Ahlaf - sworn allies.

Ahliyat = legal capacity.

Ahliatn’'l-wajib — capacity for the inherence of rights and
obligations.

Ahliatu’l-add* = capacity for the exercise of rights and dis-
charge of obligatins,

Ahlws-Sunnut  wa'l-Jamdat — orthodox scots or the Sunnis.

Ahlwl-hawd = literaily mon of passions and desires, herebics.

Aiyyun -- whoever.

Akhbdr - - information or narration.

Akhbarana — informed us.

Akhbédrat - infornations, proofs and admissions.

Akilag - tribe; regiment.

A'lal -+ causes.

‘Alam = proper poun.

‘Aldmat — sign.

Alam’ru bil yadi — the busincss 18 in thy hands; delegation to
wife of the husband's power of divoree,

Al-ashyd’uw’l-mubdbatul‘uindmiah = property which is for the
common uge of all,

Al-f4 = then,

Al'ikhtiar = choose thyself; delegation of power of divorce
to wife,
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‘Alim = learned in the law.

Al-itldf mubédsharatun -- damage cansed directly by an aet of
another without the intervention of any other extraneous
cause.

Al-itl4f tasabbuban -- injury which is the combined result
of two or more causes.

Al-mashf’at = if thou wishesf, divorce thysell; delegation to
wife of the power of repudiation.

‘Am = words of general import.

‘Ami -~ layman.

Amanat — trust.

Amin = frnstec,

Anbiyd = prophets.

Aqgdr = landed property.

‘Aad = eontract.

‘Arfyat — commaodate loan.

Arkdn -- essential clements {of a juristic act.)

‘Agba = residuarics.

Asghib = Companions of the Prophet.

Asghdbu’l-lard’id = sharers.

Asghdbn’t-takhri] — doctors who occupied themselves in making
inferences froni higher authorities and expliining doubts
in them,

Aghdbu't-tarjith = doctors competent to decide in cases of conflict
amnong higher authoritias.

Ashibu’t-taghih — doctors competent to declare whethor a parti-
cular version of law 18 strong or weak.

Asl = roots ; authorities of law.

- original (rights).

Asndd = statcment of authoritics in a tradition.

As-shisat ush shara‘l -= criminal law.

As-Biyar = Jchad; Constitutional and Administrative Law,

At-Tauwaliya = sale at cost price.

‘Aul — doctrine of increase.

‘Awirid = elrcumslances.

Ayit = verses.

- Bigns.

‘Ayb = defect.

‘Ayn — specific or determinate property.

‘Azimat = strict law.

Bada't - capital.

Badihi = intutional knowledge.
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Badl = (application of a word) by way of substitufion.
Bai* ~ a sale of property for money ; sale.

Baitu'l-mal = public treasury.

Bai'w'l-waff = a mortgage by conditional sale.

Bitil = void.

Bdtin = internal.

Bayan == irrevocable repudiation.

4m

Baysou'dh-dhartrat = intevpretation by nocessity ; Estoppel.

Bayyanit = evidence ; proof.

Bidat -- innovation, heresy.

Dabt == power of retention.

Dahriatun - atheists,

Dakhil = one who has joined a new tribe,
Daldlatan — by implication of language.

Dargrun fihishun = manifest and sericus injury.

Déru’]l harb=territory of war, a hostile state, an alicn state.

Dara’l Tslam == territory of safety, a friendly state.
Dararl = necessary.

Dawa' ~ claim.

Dayn = indeterminate property.

Dhahni = mental.

Dhawi’l-arhdm — distant kindred.

Dhimma = legal eapacity.

Dhimmi = non-Muslim subject of a Muslim sfate.
Diyat = compensation.

Dhu’l-yad = man in possession.

I'da‘lia = that which appertains to the person making a

contract,
Falasifata = philosophers.
Fagih = lawyer.
Fard ~ obligatory {act).
Fidsid — vitiated ; invalid.
Fésiq = transgressor of religious injunctions.
Tackh == revocation, annulment.
High = science of material law.
Fighu'l-Akbar = the Great scienee of Figh.
Furdun kifayatun = duties of the community.
Furgat = scparation.
Fusukhat — acts cancelling or annulling contracts.
Ghairu maljiin = non-constraining (coercion).

Ghairn mustabinin — writings other than those in a percep-

tible and lasting form.
51
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Ghasab == usurpation.

Ghasih — usurper ; trespasser,

Ghdyia = that which relates to the result aimed at (in &
contract).

Ghurdr — fraud.

Hadd -- a form of punishment.

Hadith = precept of the Prophet; a $radition.

Haddathand = so and so related to us.

Haiwdndt = animals.

Hajj = pilgrimage.

Hikim = Lawgiver ; Magistrate; Judge.

Haldl = proper.

Haq =- right.

Haqfai = words of primary mceaning.

Haqqu'l-marr - right of way.

Haqqu'l-majrd = right to {low of water.

Haqqu'l-masil -= right to discharge water over another’s land.

Haqqun qé'imun bi pafsihi = vights cxisting by themselves ;
rights in rem.

Harab! == hostile {to the law) ; alien.

Hardm == forbidden (act).

Hatim = a place where oaths used to be administered.

Hawilat — novation.

Hazl = jest.

Hibi = gift.

Hibdbi Sharti’l-‘iwad — gilt on condition of an exchange.

Hiba bi'l-'iwad = gift on receiving something in change.

Hikmat, maglahat = poliey of law.

Hissi == natural acts.

Hizdnat = custody.

Hujub = doctrine of exelusion.

Hukm = law ; command ; decree ; order.

Hukmi == symbolical (possession).

Hurmat — right o reputation.

Hasanun = good {acts).

‘Ibddat = mels of devotion.

Ibahat = permissibility.

‘Ibdratun = (the conveyance of meaning divectly) by the
language of the text.

‘Iddat = period of probation.

Thriz = securing, original acquisition.

Thsén = legally married.
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Ti‘tai mislihi = giving a similar article.

fjab ~ proposal.

Tjara == letting and hiring.

Ijm4‘ = consensus of opinion.

Tjtihdd = exposition of the laws.

Tkbtidr = volition.

Tkréh = duress.

Tl4" == & (o of divorce.

Ilhdm == inspiration.

Tllat = effective cause.

‘Tlmuw’l-Fara* = practical science of law.

‘Thnu'l-Usgil = science of jurisprudence.

‘Ilmu’t-tamdniyata = knowledge satisfactory to one’s mind.

Timu'l-yaqin = certain knowledge.

Tmén = faith.

Inshd’ == originating acts.

Tydla = cancellation by consent.

lqrdr == acknowledgement ; declaration of faith; acknowledge-
ment of legitimacy.

Iradat = infention.

Irgh = compensation.

I'sawiatun = followers of Christ,

Ishdrit = gestures or signs.

Ishdratun = connotation.

Tsldm = Muhammadan religion.

Isqatat = acts extinguishing rights.

Istidlal = one of the sources of law according to Shéfi'ls and
Malikis; a mode of interprotation.

Istihsdn = juristic cquity.

Istishab-ul-hul = presumplion arising from accompanying
circumstances.

Istisnd = a kind of sale.

Istighébu'l-hdl == presumption of continuance.

T'tigadat = uets of faith.

Ithbatat = creative acts.

Jahl = ignorance,

Jama‘ munakkar = indeterminate plural,

Jami® == all of them.

Jamd‘t = community,

Jandyat — Torts. .

Jarh - exception or objeclion, cross-examination.

Jihad = religious war.
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Jiziya - poll-tax,

Juz = a part.

Kaffirat - atonements for the non-discharge of certain obliga-
tions.

Kafir — ungratelul ; & non-Muslin.

Khafif = obscure.

Kiémilatun — perfect (punishments).

Khula® = lit. stripping ; conferment of the power to dissolve
marriage on the wife.

Khalf — substitutory.

Khildfat ~succession.

Khamv = an intoxicating drink propared by fermenting fthe
Juice of grapes.

Khig = specific word.

Khasm == opponent.

Khatd = mistake or accident.

Khériji = outward,

Khaydru'l-buliigh — option of puberty.

Khaydra'l-‘aib = option of dofect.

Khaydrne-rayat = option of sight.

Khayirush-shart — option stipulated for (in a sale).

Khaydra't-taghriv = option to repudiatc a transaetion on the
ground of fraud.

Kafdlat — suretyship.

Khiraj = a form of land tax.

Khiteb = speech ; a communication from God.

Khula‘ = power given o wife for consideration to dissolve
marriage,

Kindya -= allusive (words).

Kitdbat — writings.

Kull = all.

Lii'n  charging the wife with adultery.

L4 muthbatun — that which does not prove or establish,

Liézim = binding (transaction).

Lidzimubw'l-mutdkhkhar = that which is necessarily implied
as 0 consequence of the application of a word in the text.

M4 = that which.

Méa® sil'at = crime.

Mabia‘ - the thing sold,

Mad’dia = appertaining to the essence,

Madhra‘dt = things estimated by linear meassurement,

Mafhim = sense of a word.
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Mahal == the object to which an act relates,

Mahkim ‘alaihi = those to whom the law upplies; persons.

Mahkim biki == objectives of law ; acts.

Mahr = dower,

Mahru'l-mithl = proper dower.

Ma‘hud — particular noun.

Majdz == tropical or sccondary word.

Majhul unnueal — 3 man where paternity is nmknown.

Majnin = lunatie.

Makildt = things sold by measurement of capacity.

Makrih — condemned acts.

Makrahun kirphata tahrimin = condemned acts approximating
to unlawfulness,

Makrihun kirahata tanzihin = condemned acts approximating
to lawfulness.

M4l = property.

Maljiun = constraining (coercion).

Midlik — owner.

Ma‘na == meaning of a word.

Mandib, mustahab, nafi = a supererogatory but commended act.

Mantaat == usulruct.

Manqal = moveable property.

Ma‘raf = well kiown,

Masgdlihu'l-mursala wa'l-istisldh — general considerations of
public good.

Mashhar = well known (traditions).

Matih — idiot.

Maudd* lnhu == o word conveying its meaning by denoting the
thing to which it is originally applicd.

Mauztndt = things sold by weight.

Mawat — waste land.

Mawla-mawalat == sueccssor by contract.

Miiku'l-yad = rights of possession.

Milku’r-ragba = proprietary rights.

Milku’t-tagarruf = rights of disposition.

Mithaq-i-azali = primordial covenant.

Mithli = similars,

Mithlun wdfaqiiun = mt‘elhglbly similar.

Modariba — a partnership where onc contributes capital and
the other skill and labour.

Mua‘jjnl = exigible dower.

Muajjal = deferred dower.
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[u‘allal = based on an extendible cause.
[w'émilit = a juristic act of tho nature of & secular transaction,
= dealings among men. »
= a mortgage by conditional sale.

[n‘arraf — a determinate plural.

[w'aththir = authoritative.

fubdh  permissible acts; res nullius.

Eubdrit = wmutual release ; khala’

[uddad® a* laihi = defendant.

[uflis = insolvent.

[udda’l = claimant.

[ufassar = unequivocal wori.

Tuhdqala = sale of wheat in the ocars or of a feotus in the
womb.

Taharim = persons permanently prohibited from intermarriage.

Tuhkam = a word, the meaning of which is unalterably fixed.

Tujlis = meeting.

Tujmal — vague.

fujtahid = juriss.

Tujtabidun fi'l-Madhhab = jurists having authority to expound
law according to a particular School.

dujtahidun fi'l-Masi’l = jurists competent to cxpound the law
on unsettled questions.

dujtahidun {i*sh-Bhari® = jurists who founded schools of law,

flujtahidunw’l- Futiyd’ = jurists competent to give fatwas.

Mujtahiduw’l-Madhhab = jurists following = particular school

of law.

Mujtahidunu’l-Muqayyid = jurists with a limited power of ex-
position.

Mujtahidunu’l-Muflag = jurists with absolute powers ol ox-
position.

Mukitab — sluves entitled to freedom on cortain contingencies.
Mukhdbara — a certain form of leuse.

Muld'im = appropriate (roason).

Munébadha = a form of sale.

Mundkahét = laws relating to domestic relations.
Muna‘qad = constituted (Juristic act).

Mugd'ida = exchange,

Muqalhds — followers.

Murdhaha = sale for the cost price and stated profits
Mursal == disconnected (fradition).

Musalaht = devisee,
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Musdqdt = partnership with respect to rees.

Musiwama = sale by bargaining.

Musha® = pre-emption.

Mushtarak — homonym.

Musi == testator.

Muslahat = principle of public wellure,

Mustabinun ghairn marsimin == legible writings but not in
customary form.

Mustabinun mursimun = legible writings in the customary
form.

Muta't == right to conjugal society; a present to the wife;
temporary marringe.

Mutawdtit == proved by universal testimony.

Mutlaq = absolute.

Mutwalli = the trustee of & wiql.

Nifid = operative.

Nafs = person; life.

Nafsu'l-wajib = obligation per se.

Nahi = prohibitive law,

Najisun bi a‘inihi == unclean,

Nakara = indeterminate.

Naql = transfer,

Naskhu'l-gird’at — repeal of the words of Qur'an,

Naskhu'l-hukin — repeal of the law of Qur'an.

Nagys = texts.

Nazin = words (of the Qur'dn).

Nikih == marriage.

Niyat = motive.

Nuqad = money.

Qabda = possession,

Qabal = acceptance.

Qadd' = non-specific discharge of an obligation.

Q4dl = a judge; s magistrate.

Qaran == period.

Qard = loan.

Qagd, — intention.

Qésiratun = imperfect (punishments),

Qata‘l = absolute (fext),

Qanl = act of utterance.

Qawd = retaliation.

Qimi = dissimilars.

Qisd's, = retaliation,
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Qismat = partition.

Qiy4s = analogical dedunction.

Qubhun = bad (act).

Qur'dn = the book revealed to Muhammad.
Qurbat = ncarness to the Perfect Being.
Radd = return ; restitution.

Rafu‘n’l-yadain = raising of the hands to the cars at prayer.
Rahn = pledge.

Raja‘i = a revocable repudiation.

Ragaba — corpus; a slave.

Ragudl = messenger; Prophes.

Libd’ = nsury.

Ridd = consent.

Rubbw'l-mdl == owner of capital.

Rukhsat -+ modified.

Rukn — constituent.

Rugba =~ donatio mortis causa.

Sabab = preparatory cause.

Safth = a person of weak mind.

Haghir = minor.

Sdhibu'l-bid'at — men of innovation; heretics.
Sahih = correct ; valid.

Saldt -~ prayers.

Samaw! — providential cirenmstances.

Barf = a sale of gold or silver for gold or silver ; money-changing.

Sarih == plain (word).

Barig = thief.

Saum = fasting.

Hayd = game.

Shahddat - oral testimony.

SBhahadut ald shahddut = evidence of testimony.

Shara* == 1it. pathway, the legal code.

Shari‘at — legal code.

Sharad = juristic (acts),

Shauq = desire for (a thing).

Shayyun = thing.

Shirkatu’l-milk = ownership of property by two or more persons
in undivided shares.

Shirkatw'l-‘sad = partnership in contract.

Bhirkatw'l-mudladat = partnership on a basis of equality.

Shirkatw’l-‘andn = unequal partnership.
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Shirkstu'l-amwil — partnership in capital.

.Shirkatw’l-‘amal . partnership labour.

Bhirkatu’l-wajih - partncrship eredit,

Bhubhat‘-ul-fa‘il = doubt or error with respect to an act.

Shubhatu’l-mahal — doubt or error with respect to the subject
of application of law.

Sibr = elimination.

Sifat — derivative noun.

Sfgha = grammatical form,

Shighdr — a form of marriage with the object of getting rid of
dower.

Silat = obligation of a henevalent Ilature

Staria - thal which appertainy to the external (manifestation
of a contract).

Bunnat = traditions ; practice of the Prophet).

Suras = chapters of Qur’dn.

Ta‘dinul - custom, practice.

Taba‘taba‘in - successors of successors (of Companions).

Tibivun -= successors of Companions,

Tafsir = seience of interpretation of the Qur'dn.

Talwld — delogation.

Taghrir - {fraud; deception.

Tahayyu = arrangement.

Tahkim == arbitration.

Tahlil = consummation of marviage required for reumion with
the previous hushand,

Tahsin - what is proper.

Tayammuum = substitutory ablution.

Takhgls — limitation or specificatinn (of a general proposition).

aklifi = controlling; defining law.

Talabu'l-muwathibat = first assertion of the claim by a
pre-empfhor.

Talabu't-taqrirwa’l-ishhad -- assertion of a pre-emptor’s claim
in the presence of two withosses hefore vendor or vendee
or on the spot.

Talabu'l-khusimat — enforcing a right of pre-emption in Gourt

Talafinngsin — damage ; deproua.tlon

Taldq — dissolution of marriage by the husband ; repudiation;
divoree.

Taflfl = reasoning (based on an cffective cause).

Ta‘n ~ imputation.

Tanbihv‘l-qalb = promptings of the heart or conscience,

52
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Tanfid = execuéion.

T'aglid — following opinion of another person without knowl-
edge of the authority for it.

Taqrir = fixing (meaning).

Tarjihu'l-bayyinat = preference of proof.

Tark — omission.

Tagarrufdt — expenditure of one's energy or will; voluntary
nets.
Tasarrufit'ush-shari® = lawful acts.

Tagdiq = acknowledgement of God’s authovity over our actions.

Tawdtur — universal testimony. :

Ta'zir = a doctrine of punishment.

Tazwlj = marriage.

Thaman = consideration ; price.

Thanawiyatun -- those who believe in two gods; magians,

Thayyiba = a girl who has had sexual interconrse.

Thawdb = spiritual merit.

Tuhr - peried of purity.

Turku't-tarwd = negligence.

Uf = an exclamation of anger or contenipt.

Ummatu'd-Da‘wat = men of innovation; hercties,

‘Uqubdt = punishments.

‘Urbtn ~= » kind of sale on approval.

‘Urf == usage; custom.

‘Utrdd = goods.

‘Ushr = fithe; & kind of land fax originally leviable from
non-Muslims alone.

Ustlu’l-Figh = science of law.

Vakslat — ngency.

Wadff = sale at less than cost price.

Wad‘al ~ declaratory laws.

Wadiyat = deposit.

Wahi = revelation,

Wajubu'l-add’ = obligation to do certain acts,

Wasl = executor.

Wasiyat = bequest.

Wiqi‘dt — cases.

Wathniyalun == idol-worshippers.

Wilayat = rights of guardianship; authority.

Wirathat = right of inheritance.

Wajib = obligations.

Yad = possession.
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Yahi = reviving (waste land).
Yaqini == certain proof.
Z4hir = manifest {of meaning).
Zghiru'l-hil = oubward circumstances,
Zahirun = in appearance.
- Zaujiat = marital rights.
Zanni = presumptive.
Zakdt = poor-rate,
Zihdr = comparing & man's wife with the back of a female
within prohibited degrees of relationship.
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—_ , of conductk

Commentators—

age of, b e cloge of ihe fourteenth century
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in the Punjab and Bombay
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teat of,
India is Darl Tslam
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Death-illness—

what is, .. ‘e ..
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, in regpact of wrongs .- .. .. 258
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definition of, .. .. N G0
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Heason why an interval of time must e]'z.p:ae in approv nd forms of.. 212
in mistake .. .. .. . . . 425
in jest .. . . .. . e 230
under coercion .. . . .. 236
hushand has a right t.o, - - .. .. 328, 835
wifc's right to, . . . . . 8983845
hugband’'s right may be clogged .. . .- .. 333-4
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limitations on, . . . . . 336
talay is of two kinds ., .. .- . . 336
what iz irrevocable, .. .. .- . .n 387
re-marviage after irrovocable, . . .- .. BE4
validity of—
in jest .. . . .- .. 137
propouneed in rutnuoatmn .- . . 337
result of the literal interpretation by Il'm'lﬁs of Inw of .. 347-8
{la—see fra.
Zihar—see ZIHaR.
prononneoment of, . o ‘o . a3s
effeet of the rulea laid down iy ]11r1~.i.~, on, .. . . 840
guardian eannof pronornce, for ward o . .. 344
Dower—
marriage eontracked oun sondition there shall be no, ., . 81
apecified in jest s . . . .- 230-1
what is, .. .. e .. ‘. .. 327, 834
propar . P . o .s 334
whon right to, is complate .. . . . 334-5

prompt or deferred .. . .. . e 835
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Easement—
dillerent kinds of, . os ve va ‘e 272
ncquived by prescription .. . . . 281
lost by disuse .. .. . .. . a7
cujoyment of, . . .. .. . v
Embryo—
has rights but no liabilitics - . . - 2101
Effective cause (*lllat)—
dofined .. .. . o 146
must be such as to pmmote men's \sclfﬂ.rc . - . 147
condlict Letweon spiritual and scenlar purposes v . 148
must be somcthing definito not gencral .. . . 149
must be extendille .. ‘e + 150, 152
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what may Lo, .- . . 151
how known . . .. . 153
oxpressed or suggested b} toxt .. e . . 162
establishod by ijma’ .. . v . . 153
ascertained by climination . .. .- . 154
must be proper mod appropriate . . . . 154-5
strength of, varios .. . . . . 166-7
differont kinds of, .. . . - 211
praparatory cause distinpuichod from, . . .o 211,214
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right and duty to give . . . . a7a
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register of men of rectitude to bo kept .. . .. 37s
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First postulate of Muhammadan Jurisprudence
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Family law—

opinion of jurigts strictly followed in matters of,
contral idea in, I8 marriage .. .
based on putrinrchal principle
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family relations founded on consanguinity and allinity ..

Fatawa ‘Alamgiri—

compiled under the orders of Aurangzch

Figh (Science of material law)—

various definitions of, .. . .
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nriginal object of, o .

eoncepiion of, same in all four Bunni Schoo]s
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intention and consent, aflected on.ly indirectly by, . .. 228
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God—
the only lawgiver in Islamic system .- . - 52
promulgated laws through prophets - .. .. 53
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acknowledgement of anthority of, the first postulate of Muham-
madan Juriaprudence . 51
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delegates powct to lay down laws, to the commuuity .. .. 53
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who is entitled to, .. ., - 345
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Hadd—
stringent conditions for, . . .- o 361
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in what cases 1nﬂlctod . . . .. 362
doubt or error prevent the imposition of, .. . . 362
Hadith (Precepts of the Prophet)—
meaning of, .. . 17
regarded as sources of laws .. . . . 17
inspired and suggested by God .. . . 18
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Hedaya—
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how far a disqualification for ijtihad . . . 130
different kinds of, . . . . “ 121
speculative and political, . . .. . 249
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defined . . e e . . 207
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constitution of, . - e 317
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what acts of, valid
obligations of, .
acts of conduct - .
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in respact of public rights .
agent ean be appointed by, o
beguest by, is void .. .

acts of, possagsed of diserimination
tost of posseszion of discrimination of,
marriage of, on ..
raligious status of,

change of fmith by an,

majority attained by, when

Inheritance—-

in texts relating to, plural number donotes two or more

ghare of father, when paronts alone survive
share of grandfather when he and brothers survive
share of mobther when parents and spouse survive

heritable rights and obligations
priuciples relating to,

ohstacles to, .- .
differout classos of heirs

i. sharars—

who are, .
shares of the different,

ii. residuaries—

who are, . e
different classes of
doctrine of return .
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who are,
order of succrasion among,
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by acknowledgement of relationship
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Interpretation—

function and scope of, o o
classification of words with reference to thmr applieation.

1. Grammatical—

homonyms, general and specifio words .,

derivative, propor end genorio ncuns .. .. o
abasolute and limited words .. . .
specific words establish absolute proposition . .
general words, cover everything to which they are applicable ..
of conflicting texts .. " ve
goneral sanckioning text gives way to general prohlbltlve text..
conflicting propositions ought to be reconciled if possible .
conflict between a general and a limited proposition .
qualification of a general proposition .. . .
affeat of u qualifying dependent clanse o .
cfect of an indapendent limiting speoch . .
plural numher gencraily denotos at least three . o
determinate and indeterminato plural .. . .
of indeterminate words . . o .
infercnee from 2 man's acts .. .
of statement made In answer te 1nqu1ry or raferrlng to a
particular occurrence .- . .o
gencrality of a proposition is to ba taken info account .
of absoluto and qualificd propositions with refercnce to the
sams matbter .. . .
absolute and qualified prohibitive propomtwnq . .
8. Use of words-—
proper .. . . o
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offencos punished by hadd, to be astabhahcd by plain woeds ..

formal writings regarded ug plain

informal writings regarded as allusive .. v

gosturcs of the deafand dumb regarded as allusive

3, Meaning of words—

4,

may be manifest, explicit, uncguivoeal or fixed ..
may be obscure, difficult, vague or unintotligible
words to be understood in their ordinary sense

-

Indicafion of meaning of worda in a senlence—

by denotation

Ly connotation ..

by noceesary implication .

by intandmeont .. . .
affirmstion of one thing does not imply nogation of other things
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of imperative words . -
narrative form i8 more authorlta.t:vo than orlgma.tmg form
mgmhcnnce of .. .

bow far determined by goodnecs or badnesg of an a.Lt

.

acts may be good or bad per se or with reference to something

intrinsie or extrinsic .
acts prohibited a8 bad per se are void .. .

aobi prohibited ns bad with referened to some quality are vnhd

biit vitinted . .. .

acty prohibited a8 bad for some concomltxmt ctrcumstance, are

valid bub abominable ..

vitinted and abominable acts, partics muy wd.hdmw from ..

juristic act, significance of probihition of,

Authentio-—

mny refer to meaning or operation .
is explanatory, amending or repealing

amending or repealing, can be only by toxts of Qur N, OF eon-

tinuous or well-known tradition
hy way of necessary implieation

v

Intoxication—

aflect of, on acts e
divoree pronounced in, . . ..

Islamic legal system—

origin and development of, in Arabia .
pra-existing customs and usages form un intagral part of
pre-Islamie customary law not cutirely repeuled by,

is o seheme of universal religion .. .

history of, divizible into four poriods

god, the only lawgiver in

.s

. alleged somplexity, uncert.mnty, n.nd artlﬁcmhty in, cxp!amed .

whother progressive .. - . .
Istadla’l— i

& form of juristic deduction according to Malik

defined . . ..

of thres kinds .
covers juristio equity and publio good

Insolvent—
wha is, e . o e
compulrory sales of properky of, . .

Qedi when to pass prohibiting order restramm@, alionation by
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defined - .. . .
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yitiated, when .. e - - e
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with reference to object of act
motive distinguished from, .
with reference to legal effect of an act e -
complote, when

Istisna‘—
whkat is,
legality of, is based on cu alsom an:l neceseity

xs

Jest (hazl)—

defined . .
in avoidabla ougma.tmg abts - .
in non-aveidable originating acts not inv olvi mg property
in non-avoidabla origivating acts invalving property ..
proofs and admissions made in, .. .

ubterance of matters ol faith in, .. ..

marriage, divoreo and manumission not permibted in, ..

Joint ownership—
incidents of,

Jurist {Mujtahid)—

meoaning of, .
qualifioations of, . ..
left to bo determined by publie nplmon .

how far heresy a disqualification for,

tranggression of vy whether a dlkqua.llﬁmt.lon. in,

tatwa of &, if unopposed, has the force of Ijmat

modern lawyors whether procluded from having status of

classifiention of, .. .
doctrine of ‘Taqlid applicable to thrce clagses of,
clagsifieation of reporied diets of, .

rules for guidance on difforence among,

Juristic deduction—
a gonrce of law . ..
authority of, is morely plesumptwo : ..
not to be acted upon, if in conilict with ra\oalcd luw or Ijma*
oecupies same place as judgo-made law of tho English system

whother allowed at the present day .
Kafir—-

litera! meaning of, .. . . .
Law books—

clagpification of, according to their autherity

" Law—
dofined ~ .. . s T
human reason, the uItlmata bams u.nd justification for,
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iman, the first pogtulate of, . ,e
origin of, a covenant between man and God ..
primary authority to enact, belongs to God ..

God promulgates, through prophets

mein principle of, is submisslon to divine will
power to make, delegatad hy CGod to the cominnnity
function of, . .
seope and end of,

imperishability of homan Jife ia anothor poatumtc undcrl) ing,

righta and obligntions are the media of enforcoment of,

not confined to mandatery commands

onfarceability by human tribunal net an atteibute of,

Classification of—

1. defining and deelaratory, .
2, porfect and imporfect obligation,

3. religious and sacular,

4. revealed and unrovealod, .. .
5. certain and presumptive or discretionary,
6. siriet and modified,

7. interpretive, . o

8. repealing and amonding, .

9. public and private, .
10. of parsons . .
11. of evidence
12. of procedure . v .
13, constitutional, .. ve v
14. internationsl, . s e

Sources of —
1, revelation--
is the primary ..

in the very words of (10(1 is Qurlan

by hints, inspiration or inlernal revelation, is Bunna
through acts or practice of the Fruphet is also Sunna
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